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THE 


MAMLATDABS’ COOIITS ACT 




BOM. ACT No. n OF 1906. 

An Aci to consolidate and amend the laxv rdatinq to the 
potoers and procedure of Mamlakiard Courts. 

^ ^‘'warDUbFilld^^trT'^ Act 

was published by the Governor of Bombay on the 

20th October, 1906. ] 

Whereas it is expediont to consolidate and amend 

PraamWe ( A ). relating to the powers 

Q A. Tt • 1 T procedure of Mamlatdars’ 
Oouits , It IS hereby enacted as follows ; 

"W hen the bill of this Act was under consideration sevoral 
Stiirbedout' was thatthe Mamlatdars* 

■ r 'Judges a). But the nast 

experience for about three ouorfn,.., r. 1 "•'UicpaBi, 

shows that th;« 1 f 'i^iteis of a century convincingly 

snows that this Act was much availed of and found verv hZl 

hcial. not only by the Xamindars and Inamdars or by tho 

cultural population, but by all other peonlo Tl^ A ^ 

much liked by the people, not only oi! accountlf ii 

of procedure, hut on account of the speeZe 
_ “ospecumtss and cheapness of 


:„V« 


j the Legislative I’roceedings nublishefl in il,« w„ 

page 189. . dated ^bth beptembee 19C6, Part VII, 



2 


The Mamlatdaks’ Courts Act. 


rPre. 


the remedy it affords. So far as the possessory stnts are con- 
eenred,the cooditiou of the country is not so different now from 
what it was when this jurisdiction was first created. I he faci- 
lities afforded by railways do not nmke the Sub-Judges Courts 
more easily accessible than Mamlatdars’ Courts. So far as re 
question of distance is concerned, there is no great disadvan tage 
either way. In some cases tlie rural inhabitants of villages 
may find the. distance to the Sub-Judge’s Court somewhat great ; 
in other cases they have to walk a considerable distance to 
attend the Mamlatdars’ Courts. As regards ability and the 
quality of work, both the Sub- Judge and the Mamlatdar stand 
almost on an equal footing. N..w-a-days both these odicers are 
mostly University Graduates and both perform judicial work, 
and both are guided by the same law of evidence.^ Whether 
an officer of either of these two classes is efficient in his work, 
deirends, not so much upon his academical training or the nature 
of his work, as upon his deep legal knowledge, general coiniJc- 
tency, iudu.stry and by far upon his honesty and goodness. 
Kor should preference he given to the Sub-Judges’ Courts, 
because parties have to incur greater expenses in taking 
pleaders to Mamlatdars’ Courts. The number of pleaders has 
now enormously increased, while the quantity of work has much 
decreased. Consequently parties would find little difficulty in 
Securing the assistance of pleaders. 


( A ) “ PREAMBLE, 




The preamble of a statute has been said to be a good 
iiiearis to find o«?t its moaning, and, as it wore, a key to the 
niidorstandiug of it ; and as it UBiially states, or protesses to 
state, the general object and intention of tke Legislature in 
passing the enactment, it may legitimately be eonsul ted for the 
purpose of solving any umliiguity, or fixing the meaning of 
words which may have more than one, or ot keeping the effect of 
A within its real scope, whenever the enacting part is in 
any 


( a M axweirs IntcrpreUtion of Statutes, 4ih Ed., p. 



[ Preamble on sfrneti on of Act. ] Where the enacting sec- 
tiona of a statute are clear, the terms of the preamble cannot be 
called in aid to restrict tlieir operation or to cut them d'.>\vn. — 
Qukrn-Empuess V. Indarjit, r, h. It* 1 1 AH. Cimnna 

Alyanv. Mahomed Fakuuimn Saib, 2 Mad. H. O’. R. ?>T2', 


Construction of Act — fhttif of Court, ] Where tlie terms 
of an Act are clear and plain, it h the duty of the Oourt to give 
effect to it as it stands.—QuEKRBULHAn SnuiAii y . Mohov Lale 
Shaha, I L. R. 7 Cahjv 127 ; S. 0. 8 Oalc. L. R. ; Queek- 
Ew PRESS V* IIoRi, L L. R. 21 All 891* 


[ Objects andremsans far Act^Report of Select Committee on 
Bill — Inkntion of Le.gisk$fure. ] The objects and reasons by 

the Legislature on the introduction of a Bill, and the Ih^port of the 
Select Committee oil it, may be referred to in construing any Act 
to show the intentimi of tlie Legislature in passing it.— Q ueen- 
Empress v. KARTrcK; Cmj'-DER Dap^, , T. , L. R. 14 Cale, 721 ; 
Romesu Cbonder Sannyai* y, IIcRU Momom., L L, R. 17 Calc. 
852 ;RAMCH ANnRA JotsArt v. Hax-i L* R. IG Mad* 

207 ; Aoministmator-Gknerae op Bengal v. Prem Lalf. Min. lick, 
I. L. R. 21 Calc. 7^52 ; the sime in the Privy Council, I*. L. R, 22 
Calc. 788, S. 0., L* E. 22 1. A., 107* 


[ Debate on IHU in Lrgislailoe Cou'o cil^^Con structian of am 
Act* ] For the purpose of construing an Act, the debiUie upon thci- 
Bill, when before, tlie Laji^i^lative Council, is not to be refi,*rred to.,-— 
Goi^af. Krishna Parchuiie v* SAKfiojrfuv, £. L. li' LSlioia IBS*; 
Aoministrator-Geneu^l OK' Bengal v. P.REMii.AF4 Mm.*.,r.icK, 1. L, 
.R*- 22 Calc. 788 ; 'S. ' ().,'L, R. 22 Calc. lOT Queen-Em- 
press v/Su.« Churn, Chonoo, L'L. R* 22 Calc. 1017; Quef^- 
,Empress V., Bal GangadH'ar Tilak, L L. .R* 22 Bom. 112, ' 


. [ Speculation 'upon the in tmt ion of ike Legi4 dum-^Wofoh (f' 
the JlcL ] If tho' words of a law are clear' and' positive, tb'*y.’ ea.nnot 
be controlled ':,by any '(jonsiderathm - of the .■motives of „ 'tlie '"party ■to 
wdiom'it iS"''tO"be ■applied, nor limited by wliiit the d'udgeS; wliO' apply 
i't^may 8U'pp0'.8e, to, liavO' bi3en i\m reanons for "enacting, ifc.----dfi'nooN^AtF.f 
■Bo'Se,,v. SH'imBOON'Nms^ Begum B.r5*iL'njm RuheeM'' ,Shum<oo.\'- 
,t«,i.s,KA ; ■.B'EGUM, ■■ 8 W. R,»:' P*, (\ ll; ,',0. ,11 ■, Mo,orc's ■ ■!. ,A;:5I11 ■■; 
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Mohesh Ghundee Doss v. Madhub Chcsder Sirdae, 13 W. R. 
O. R. 85. 

[ Cor»sifuction~— Effect of illustrations, ] Illustrations ia 
Acts of the Legislature ought never to be allowed to control the 
plain meaning of the section to which they are appended, especially 
when the effect woiild be to curtail a right which the section in 
its ordinary sense would confer. — Koyr.ASH Chundbr Ghosb v« 
SoNATUN Chuxg Barooue, I. L. R. 7 Calc. 132. 

History of the Law. 

{Bom, Reg. XVII of 1821 — Bom, Reg. VI of 1830 — 'Act 
XVI of 1838 — Bom, Act V of 1864, ] The authority of the 
Collector to deal with cases of immediate possession under Regula- 
tion XVII, Chapter VIII, of 1827 might, according to the provisions 
of Regulation YI of 1830, be delegated to the Mamhvtdar ( Kama- 
visdar ) in the sense of the suits being referred to the inferior officer 
when the property was of less value than Rs. 500. The power of 
delegation was in practice construed more widely ; and with the 
sanction of the Collectors, Mamlatdars throughout the Bombay 
Presidency used to deal with claims to immediate possession, subject, 
as provided in section 5 of Regulation Vf of 1830, to an appeal to 
the Collector. Doubts eventually arose, — and not without some 
reason, — as to the legality of the proceedings thus held by Mamlat- 
dars without a special reference on the part of the CollectorvS, and 
eventually Bombay Act V of 1861 distinctly constituted the Mamlat- 
dars Judges of original jurisdiction for the trial of claims to imme- 
diate possession arising under Act XVI of 1838, Section 1, Clause 2, 
by which the earlier Regulation law had been superseded. What 
that Act says is that It shall be lawful for the Revenue Courts to 
give immediate possession of all lands to any party dispossessed of 
the same. The only Revenue Courts contemplated in 1827 had 
been the Collector's Court. After 1830 it might be said that the 
Mamlatdar^s was a Revenue Court empowered, therefore, to deal with 
a claim to immediate possession. On the other hand, it might be 
said that having authority to deal only with cases referred to him, 
the Mamlatdar was not a judge and his Kacberi was not a Court 
except when such reference had been made. The latter may have 
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Bow. Act II of 190G. 


been the more sound interpretation, but the' former was the one 
which was accepted and acted on down to the year lS6k— Ram- 
CHANDRA V. Gunvantbao, Prin.Judg. for 187S, p. 2G9. 

[ Courts — Cii:il Courts — Concurrent tTurisdi ction. j[ 

Reg. AIV of 182i, Ohap. \ It! ( e.Ktended by Regs. 'Y and VI. of 
18t>0 ) gave extensive jurisdiction to the Revenue Courts in the 
adjustment of the respective rigiits of parties, in cases winch relate 
to land and its rent and produce, dho.se power.s were altered by 
Act XVI. of 1838, Section 1, by which it was enacted, in modifica- 
tion of the rules contained in Chap. VIU of Reg XVII of 1827, that 
all suits in regard to tenures, and the nature and extent of the 
intere.st and advantage, which in virtue thereof should l>e enjoved by 
the parties concerned, and all suits in which the right to possession 
of land, or of the watan.s of hereditary district or village ofiioers is 
claimed, shall he brought in the Courts of Adalat and the Courts 
subordinate thorat,,, and not in the Courts of Revenue : Provided, 
nevertheless, that it sliall be lawful for the Revenue Courts to give 
immediate possession of all lands, pr.unises, trees, crops, lislierios, and 
of all profits arising from the same to any party dispossessed of the 
same or of tlie profits there d', provided application be made to them 
by such party within six months from the date of such dispo.ssession. 
By this Act the power of the Civil Court to entertain all suits in 
regaid to tenures &c, and all suits in which tlie right to possession 
of land &c., is claimed, was revived, the prohibition to hoar such 
suits being hereby removed. And although tlie Bom. Act Xo. V. of 
J864, gives to Mamlatdars the power to hoar and decide suits in 
regard to imnu^diato posse, ssion, it does not follow that the Civil 
Courts have no p over to decide suits of the same natuiM. On the 
contrary the Civil Procedure Code declares that they shall have 
such jurisdiction, tliere being no Act of the Government of India 
and no Regulation of the BonAbay Code, by which their oognisat 
of the amts 18 expressly barred. Consequently the Civil and Revo- 
nue ourts save concurrent jurisdiction.-— /'.’.i; parte NA<3ov.i kom 
.Iakan Gacda, ;J B. H. 0. R. A. 0. J. 108. 


( Bom, Act V of 1804 — Amendment oflaw-^Itinhtlowaterl 
Phe Collectorates in the Bombay Presidency are subdivided into 
small portions called Talukas, which are presided over by native re- 
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venue officers called Mamlatdars, who are, therefore, convomently 
situated for the purpose of settling on the spot, and without loss of 
time, any dispute which may arise with regard to possession at any 
time of the year, but especially at the critical period, the monsoon. 
It was, therefore, enacted in ISCi by Act V of IdGI tliat the Mam- 
latdars should have summary jurisdiction in cases where people had 
been dispossessed or kept out of possession of lands, premises, trees» 
crops, fisheries and of all profits arising from the same. That Act 
had been in force for eleveii years, bat it was found to be defective, 
inasmuch as it gave no powers to the Mamlatdars to settle dLsputo.H 
with regard to the rights to wells, water-course's, &o. A delay of a 
lew days in deciding the right to take water from a well or water- 
course might prevent a' field from being cultivated at all, and a 
whole season’s crop might be lost. These Mamlatdar.s were as well 
able to settle disputes regarding the possession of water as they were 
with regard to land, &c. ; and the present Act, therefore, made it 
lawful for them to give immediate possession of the right to water 
from wells, tanks, canals or water-courses, or of the profits ari.sing 
from the same. — (Sihe the Procrriungs oe the Council ok tiik 
Government of Bombay, Vol. XIV, p. 23.) 

Bom, Act III of 1816 — Not to crmU now Coaris.] The irt- 
tentioh of Bombay Act III of 1876, as stated in the preamble, was 
not to abolish the old Mamlatdars’ Courts and create new Courts 
under the same name, but was to bring into one consolidating and 
amending Act so much of the old law and such new law as appeared 
necessary for the continued regulation of the existing (kmrts. — lis i 
dAMNA V. Bai Jadav, I. L. li. 4 Bom. 168 ; 8. 0. Prin. .ludg. for 
1879, p. 568. 

OBJECT OF THE ACT. 

_TJnder the former law, if the suit wa.s brought witliin tho 
prescribed period, even" the rightful owner of the iimnovoablo 
property was precluded from showing bi.s title. The plain 
object of the law is to discourage proceedings calculated to load 
to . serious breaches of the peace, and to provide against the 
party who has taken the law into hbs own hands deriving any 
benefit thereby. The power of the Mamlatclar is just like thd 
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power of a praetor under the Roman Civil l.aw ( Phillimore on 
Jnn.sprutience, 219 ; Sandar’s Instit,, lib., IV., title XV., 6). 


[ Cultioation of land— Breach of peace— Effect of Mamlal- 
dm s decision.^ Ilie purpose of tliis Act was temporary only, and 
ohially fco provide for the cultivation of the land and to prevent 
breaches of the peace until the Civil Court should determine tJ,c 
nghUofthe disputants. The decisions of the Revenue and the 
Waudatdars' Courts as to possession and dispossession do not bind 
le ivi Courts, the proceedings in the former Courts being of a 
summary cliaiacter. Ihe Civil Courts alone can entertain the 
question of title.—BASAPA v. Lakshmai’a, I L. ll, 1 Born. 024 ; B. 
0. I rill. Judg, for 187<, p 58 • Ganpatuam Jhhuai v. liANcimon 
I. L. ll. .i7 Bom. 645 ; S, 0. Frin. Judg. fur 1802. 

p. ooO, 


_L ./(/,« ^cl-Pma/un] TU juris-lid.ion of a Mom- 

Md»r .0 of purely etatutory oration, end for his power wo muet 
Mk eololy to the teroiH of the stotute under whiol, ho ex.uoieos 

7“^'''-“!“'®“““*'"' IMu. Judg. 

tor JhS)i, p. 246 . ® 


t of lOOO—NecmUy for the Act:] In Ibe case 

f ” V. Bai Jadav, (1870, I. L. R. 4 Bom. . 1 ( 18 , at pp. 176 

and 180) It was held that the jurisdiction of the Mamlatdars’ Courts 
was not. limited to agricultural lands or premises, but extended to 
towns and cities ; and in the case of Ka.i Jsuh v. H. san pSahkb 
rm. Judg. for 1894, p. 424, the question of possession of a wa.-jid 
was hold to be within the Mamlatdar’s jurisdiction. These decisions 
are contrary to the original objects and intention of the Act, and it 
was considered that possessory disputes arising in towns and cities 
€ou;d better be disposed of by the Civil Courts, cither summarily 
under s. J of the Specific Relief Act, 1877 (I of 1877), or in ordi- 

u».T«uit3. The same limitation should, it was thought, apply to 
disputes in regard to water. ^ ^ 


_ A second important amendment to bo oftootod was tlio savinir 
of .om.or owners or part-owners, and tl.oir roproaoutotivoa, from 
hah|ki,y to the ojMtmont jurisdiction on dotormination of a tenancy 
or oUioi right. J his was proposed, becaneoit had boon found on 
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enquiry that the Bombay Act III of 1876 had largely been used 
virtually for collecting debts from mortgagors and debtors who 
accepted the nominal podtion of tenants in regard to their own pro- 
perty and bound themselves to pay heavy rents, and that much 
hardship had been caused in this way. As a further safeguard in 
the same direction it was thought proper to give power to the Mam- 
laidar to refuse to exercise his powers in cases of deterinination of 
tenancies and the like where he thought that such exercise would 
be inequitable or unduly harsh, or that the case would be moie 
suitably dealt with by a Civil Court. 

Frequent cases had occurred in which the exercise of the 
summary powers, given by the Bombay Act III of 18/6, had been 
known to cause great hardship to agricultural tenants who were 
evicted, either at or before harvest time, without any compensation 
for the crops they might have raised on the land. Ihe hardship 
was especially great in cases where the tenant, often ignorant and in 
debt to the landlord, had been under a belief or expectation that his 
tenancy would be renewed and had, in consequence of such im- 
pression, sown crops on the land. Such au impression might be 
mistaken and incapable of any legal justification, but the hardship 
was none the less real. The Bombay Act III of 18/6 did not 
provide the Mamlatdar in such cases with any express power to 
deal equitably with growing or standing crops, so as to defer deli- 
very of possession, either until compensation had been paid to the 
tenant or until the crop had been removed by him. 

Besides these considerations, owing to defective language in 
the previous Acts, the Bombay Act III of 1876 was found in 1 879 
to extend to towns and cities. Consequently an over-whelniing 
quantity of work had been thrown on the Mamlatdars. 

To remedy these defects the Bombay Act II of 19061 was 
passed ( a ). I 

( a ) See the Statement of Objects and Reasons published in 
the Bombay Government Gazette, dated 4th September 1905, jParb 
VII, p. 5'iO, et seq. | 
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Bom. Act II of IDOb*. 




1, (J')T 


Shoi'fc title ( A ). 


his Act may be called the 
diirs' Courts Act, 1906. 


Mam la t" 


{ 2 ) It shall extend to the whole of the Bom- 


Local exteut. 


bay Presidency (B), except the 
City of Bombay (C ) and Aden. 


( A ) “ TITLE.” 

I’lie title of a statute is an important part of tlie Act, 
and may be referred to for the purpose of asccrtuiniutr its gene- 
ml scope (a). 


( B ) “ BOMBAY PRESIDENCY.’^ 


“ Bomhaij Premlemuj ” 
British India for the time beinir 
Go vernor of Bombay in Counoil 


means the territories within 
under the adjidni.stration of the 
( )• 


( C ) CITY OF BOMBAY.” 

“ City of Bombatj ” means the area within the local 
limits for the time being’ of the ordinary original civil jurisdio 
tion of the Bombay High Court of trudicature ( c ). 


1 his Act is not expressed to eornointo operation on a 
particular day. Therefore it came into operation on the 29th 
October tOOG, this being the day on which it was lir.st published 
iu tliB Jjonihu’// (.TO‘t.>fi?’ii7iwiit CniZi’tt/.' lifter liaviug received the 
assent ol the Covcrnor-Geueral on the r>t,!i Octolnsr HlOd, 
I urther this Act must be coustru(..‘d as coming into operation 
immediately on the expiration ot the day preceding ib com- 
mencement ( d ). 

( a ) Maxwell’s Interpretation of Stattite.s, Hh Bd„ p. <H. 

( b ) Bombay Act I of 1901, s. 9, d. 7. 

( c ) Bombay Act I of lOO 1, a. 9, el. 10. 

(d) BombayAct lof loot, a. n, and the (jauenu 

mc/U dated Iho ’9961 Oetobur 190 

fc>. ■ ‘A 
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Repeal 
of 1^76. 


g,. Ttie MamlatdarR^ €ourts 
Acty 18^76, is hereby repealed. 


Where an Act expires or is repealed, it is, as regards its 
oper.tti\'’e e^ect, consid'ered, in the ahsenee of provision to the 
contrarv^ as if it had never existed, except as to matters and 
transacttons past and clbsed (a). The general principle of legis- 
lation is founded on the maxim N<m.i eonstitutU futuris formi.im 
inij'Oireredehd non prmtenfefi, i. e., a new law ought to be pros- 
pective, not retrospective, in its operations. Retrospective 
laws are, as a rnle,. of questionable policy, and contrary to the 
getrernl principle that legislation, by which the conduet of man- 
kind is to be regulated, ought, when introduced for the first 
time, to deal With future acts, and ought not to change the 
characteT ni past transactions carried on upon the faith of the 
then existing law ( b ). 

It is a general principle of law that no statute shall he 
construed so as to ha^e a retfospeetive operation, unless ita 
language is such as plainly to require that construction. 
Kxcept in special cases, anew Act ought to be so construed 
as^to iiiterfere’, as little as possible, with vested rights ; and where 
the words admit of another construction, they should not be so 
construed as to impose disabilities not existing at the’ passing 
of tlie Act (c). 

A law, which merely alters the procedure, may, with per- 
fect propriety, he Made' afipltcable to past as well as future 
transactions ( d ). The general principle is that alterations 

t * ) Maxwell’s Interpretation of Statutes, 4 th Ed, p. 623. 

'( 1) ) Broom’’8 Legal Maxims, 7th Ed., p. 24. 

( c ) Broom\s Legal Maxims, Tth Ed.,, p. 2&. 

(d) Maxwelfs Interpretation of Statutes, 4th Ed., p. 338 ; 
Macaulay’s Hist Eng. Vol. Ill, 715 ; and Vol, V, 43. BuXOshkk- 

OHOR Doss V, MAH,MgD ItniiLEEn, i Ray, 369 j GirjfiRAT Trading 

V. THt viUAK^i VBcn. 3 Bom. ET. C. R., 0. 0., 45 ; EramjT 
V. BAR.iFoi?jt, 3 OciEf, H. G> R>, 0. G., 49 ; 
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in tlie iprocednr.e are alwa^'s Fetro8|)ective, iinles.8 there i)© .souve 
good reason against it (a). But the navv proeetjnre \v<xiil(J l)« 
presumably inapplioahle, where its application, would prejudiee 
rights established under the old',, of would involve a breach of 
faith b.8tw,een the parties .( b ). 

The law, prevailing in the Bombay Presidency, a.s regards 
the eiect ofithe repeid of an Act, is the aauie ( c ). 

Now it is necessary to offer .some remarks regarding cases, 
which were properly admitte<l and pending before a Mumlat- 
dar under the Bombay Act IlII of i87t> at the lime when the 
new Bombay Act 11 of 190G came into force. For, it i.s imp<jr- 
tanfe to.know what etlect is produced by the repeal .of the Bom- 
bay Act III of IbIG, and whether the proceedings hold before 
the Mamlatdar under the repeakul iVet can be continued after 
the new Act came into operation or whether they expired with 
the Act. Partie.s to those proceedings may h,avo incurred greac 
loss of time, trouble and money, and perhaps the case may irave. 
been reserved simply for jiniginent, which wa.s, in strictness, 
due before the Act and which tlie delay uffelio Court ougkt imt 
to affect. It IS presurned tliat the Begislatiire would not t!flf»*t*t 
a measure of,!30 much importance as the , muster or restriction of 
the jurisdiction of a Court without an explicit exprn.ssiou of ir.s 
intention ( d ). The fullovving remarks will show that the hard- 
ship in cpiGstion 'had been in the contemplation of tiiio rj"gi.s- 
ktare audhad been properly provided lor, the Logislaturc 

BoOLUBOAa BK'nwMBffiaius v. U.VMuotJ, TiiAtucocMusuvnAss, rr Mioncw 
I. A 109 f Hajiiat a kuamn' i.sS'A IIkoom v. Vauiui.mi-s \ Buoam I, 
L. R. 18 Bom. 129; lUucamnxA ,pANmuiUN.\Tu v. Bvru T'ics.saji, 
I, L. li. 19 Bom,. 201 ; CiAXGAiiAM v, PuNA.MOu,\Nn N.vrifuu^M I I 
B. 21 Born. 822. ’ ‘ " 

( a ) Maxweirs Interprefcation of Statutes, Hh Bd., p, 

( b ) //>uii p, 042, 

(c) See , Bombay Act r of 190.1, jt, 7 . 

( d ) Maxwell’s InterpreUtion of Ftatuies, 1th Edt,.p. 199 . . 




12 


The Mamlatdabs’ Courts Act. 


[ See. ^ 

being fully aware of the maxim snluspop^fJi gupremci lex,{, e., 
regard for the public welfare is the highest law ( a ). 

Laws are of two kinds; — 

I. Suhdaniive, i. e, those laws which create rights. 
For example, the law of contracts, torts, &c. 

JL Adjective, i.e. those laws which enforce rights. 
For example, the Civil Procedure Code, &c. This is called the 
law of procedure. 

Bights are generally founded on contract or in tort. 
The maxim of law is iihi jua ibi remedium ( b ),i. e., every right 
has a remedy. The ordinary remedy for enforcing a private 
right is contained in the Civil Procedure Code. 

The Mamlatdars’ Courts Act does not create any sub-, 
stantive right. It merely prescribes a special remedy or proce-* 
dure for the enforcement of certain rights. It is entirely a law 
of pr<icedure. It is not proper to say that it creats a ripbt to siie 
in a Ufa.mlafdars Court. For the right to sue is not created 
by the Mamlatdars’ Act, but by — 

{ 1 ) A headli. of contract e. g. a landlord’s right to 
possession after the deternunadon of tenancy, 

( ) The cnmmi.'i.daii of a tortious a. ( a ) dis- 

posses.sing another of land &c. otherwise than by due course of 
law, { b ) depriving- another of the use of water otherwise than by 
due course of Uw, ( c ) obstructing or disturbing or attempting 
to obstruct or disturb the posse.ssion of land or the use of water 
otherwise than bv due course of law, 

As regards the effect of the repeal of any Bombay Act, 

( a ) W^harton’s Law Lex., lOth Ed., p. ; I5room’.s Legal 
Maxims, 7t]i Ed., p. 1. • 

( b ) Ashbji V. IF/o'i'’, 1 Smith’s L. C. 231 ; Wharton’s Law 
Lexicon, ICth Ed., p, 772 ; Broom’s Legal Maxims, 7th Ed., p, 150. 
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Bom. Act II of 1900. 


Xo 

Section 7, clause ( & ) of the Bombay General Glauses ( Act I of 
1904 ) says that when any Bombay Act repeals any enactment, 
then, unless a different intention appear-s, the repeal shall not' 
affect the previous operation of that enactment or anything duly 
done or suft’ored thereunder. Oonse(iuently if, at the time when 
the Bombay Act II of 1906 came inlo force, anything wn.s duly 
done under the former Act, for instance, if a plaint was present- 
ed under s. 5, or a notice was issued to the defendant under s. 
11, or evidence was taken under s. 15, or a decision was pa.s.sed 
under s. 15, or an order wnis issued to the village ollicers to 
execute the deoisiou under .s. 17, or if the village officers were 
proceeding to execute the deci.siou by awarding po.ssession to 
the plaintiff or to serve the injunction undor .s. 17, the new Act 
cannot affmt these acts duly done under the old Act. If, when 
the new Act came iiino operation, no further act could be done to 
continue and complete the {iroceodings taken under the old 
Act, that would what was done under the old Act The 

Legislature also have not expre.s.sed any intention that .such 
proceedings duly taken under the old Act should no/, he con- 
tinued. If the act duly done under the old Act is no/, to be 
ojfeeted, i. e.ffith tube matlnui'd, procedure will apply if 
Whether the procedure contained in the old Act or that in the 
new Act ? Or should he be compelled to bring a regular suit ? 

Here it will not bo proper to .say that the plaintiff’ in a 
suit ponding before a M.amlatdar may avail himself of the ordi- 
nary remedy by bringing a regidar suit against hi.s defendant 
in a Civil Court. If the partie.s are thus driven to a regular 
suit, it will violate other equally important maxims of law viz, 
inicfed rn puhllcd iit dt finis litlum^ 1. c., the intere.st of the 
public roqtnres that there should be an end to litigation, and 
nemo dehet his vexori pro unit ef, eadam musaj.. e wq \ni\M 
shall he twice vexed for one and the same cau.se ( a ). 


As regards the pending suits they may bo divided into 



( a ) Broom’s .Legal Maxims, 7th Ed,, p, :tT>0. 
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two classes— '(I) thovse wbieh are cognisable iin,der s. 5 oftbe new 
Act ; and (II) those .whicb are not so eognisable, such as suits 
faT;ihe.recover^ ofjpossession of lands, prainises, &c. rzoiSiUsed ifor 
agriculture or grazing, .or suits for the restoration of water not 
used ior agricu Itural purposes, &c. 

The general principle is that alterations in the procedure 
are always retrospective, unless there be some good reason 
against it (a ). The new Act contains a procedure whidh is 
evidently intended to apply to suits of the nature referred to in 
s. 5 , of that Act. Consequently the procedure in the new Act 
would be inapplicable to sucn .suits as are mentioned in s. 4 of 
the old Act bat not mentioned in s. 5 of the new Act. But siuce 
the-new Act came into qparatioii, though a Mamlatdar has no 
jurisdiction to entertain and decide suits of the 1st elass, bis 
jurisdiction under s. 4 of the old Act still continues to exist for 
t'hedimited purpose of continuing suits of the 2nd class, and 
therefore the procedure in the old Act must be applied to 
such suits. 

When any Aofe repeals and re-enacts, with or without 
.modification, any provisions of a former Act, references in an, y 
other Act to the provisions so repealed are, unless the contrary 
intention appears, to be construed us references to the provi-- 
sions so re-enacted ( b ). 

[ .Rppi'al^of iBonihap Act HI of l%~6‘ — ^Pending caseS' — Pr ice- 
dare.'^ The plainttif brought a suit on 25th October 1906 to recover 
.possession of a, house situated within the town limits of Kiilyan. 
The new Mamlatdars’ Courts Act ( If of 1906 ) ,came into force on 
29th iOctober .1903. On iSth November 1906 the defendant object- 
ed that the Jumdiction of the Mainlatdar’s Court had been. o.u3ted. 


(a) Maxwell’s Interpretation ,o.f Statutes, Tth Ed., p. 309 j 
Hajr.^t Akbamniss.^ Beoam V. Vai.iulnissa Bisg vm, r. L, R. 18 
®<mi:4:29 ; Gan&aram V. TuNAMauANp, 21 Boin. 822; 

( b ) Maxwell’s InterpretaLion of Statutes, 4th .Ed., p, . 6.28 ; 
Bombay Act X of 1901, s. 9. 


See. ^ ] 
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The Manilrtt'tJar c«T.ine to a coaclusioa adverse to the defendant. The. 
defendant applied to the fTigh Gourt under s. 622' of the Civil Pro- 
cedui'o Code on the groilnd that Bombay Act II of 1906 took away 
the Mamlatdar’s jui'isdiction over houses not falling within the de- 
seription contained in s; 5 of' that Act. The High Court passed th» 
following:: — 

J'lulgnwit , — Oliiuse (e) of s. 7 of the Bombay General Clausen 
Act ( I of 1904 ) must be read as a whole and conditioned by 
the term “ right.” So read, if the opponent had no right to ha*ve 
recourse to the Mamlatdar’s Court, this clause will not, any more 
than the preceding clause, help him. Maxwell s.ays in his work on 
the Interpretation of Statutes ( 4th Ed., p. 328 ) — “No person ha» 
a vested right in any course of procedure. He has only the irightt 
of pro-secutlon or defence in the manner prescribed for the time being, 
by Of for the Court in which he sues.” The amended Act of 1906 
did no more than bring about a alight change in procedure and in 
matters of this kind the plaintiff has no ve.sted right which would 
bring his case within the provisions of s. 7 of the Bombay General 
Clau-ses Act. — 'Golam Rasul v. Balu Saya.i1, 9 Bom, L. R. 527. 

I" Possesam^i/ sitH under Bom. Act III of 1816 — Dedeion pa^mt 
bf! Mamhxtiar after Bom. Act II of 1906 came into force — Jztrisdic- 
lion—Construciion. ] On the 24th September 190(5,, a suit wa» 
brought in the Mamlatdar’a Court at Dohad for possession of a certain 
house in the town. Decision was given on the l7th November 1906, 
and possession was given to the plaintiff on the 29 th November 1906, 
after the Bombay Act H of 1906 came into force. 

The defendant applied to the High Court under its extraordi- 
nary jurisdiction agiunat the decision of the Mamlatdar. 

Russell Ag. 0, J . — It will bo seen by Bombay Act II of 
1906 that the jurisdiction is limited to the cases of agricultural land* 
or premises. In the Statement of Objects and Roa.sona as to Bom- 
bay Act .H of 1906 it is- stated : “ In the esse of ,Bai J’amna v, 
Bau dAUAV, I L. it. 4 Bom. 161, at pp. 176 and 180, it was held 
that the jurisdiction of these Courts was nob sn limited but extended 
to towns and cities, and in Kazi Isua v, Husan Sahbb, Frin. 
dudg. for 1894, p, 421, the rjuestion of poH.seBsioa of % 
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masjid was held fco be -wibhia the jurisdiction. These decisions 
are contrary to the original object and intention of the Act, 
and it is considered that possessory disputes ai'ising in towns and 
cities can better be disposed of by the Civil Courts, either summari- 
ly under section 9 of the Specific Relief Act, ( I of 1877 ), or in 
ordinary suits. The same limitation should, it is thought, apply to 
disputes in regard to water. ” 

The first clause of the head note to the case in 9 Bombay 
Law Reporter, 527, above referred to is incorrect. What the learned 
Judge says is : “On the face of it, it would appear that the Mam- 
latdar’a jurisdiction has been taken away by the later Act, and 
great reliance has been placed on the well-established rule that 
enactments relating to procedure are to be given retrospective effect.’’ 
But the learned Judge held that the order of the Mamlatdar which 
related to a house situate within the town limits of Kalyan and 
which was passed after Act II of 1906 came into force was wrong 
and must be set aside. The reasoning of Mi\ Justice Beaman in 
that case appears to us entirely correct. We cannot think that the 
plaintiff in the present case can be said to have any “right, privilege 
or obligation” to have his case finally decided in the Mamlatdar’a 
Court within the meaning of those words in section 7 of the Bom- 
bay General Clauses Act I of 1904, which is identical with the 
corresponding section of the General Clauses Act X of 1897. No 
person, it is said, has any vested right in procedure, and, as stated 
by Sir Charles Sargent ; C. jJ. in Shamlal v. Hirachand, I. L. R. 
10 Bom. 369, “jurisdiction is matter of procedure,” The question 
herein is purely one relating to the jurisdiction of the Mamlatdar’s 
Court. After the 29th of October 1906, when the hew Act receiv- 
ed the sanction of the Governor-General it must, in our opinion, 
be held that the Mamlatdar’s Court had no further jurisdiction with 
regard to houses in towns or cities or, in other words, the door of 

the Mamlatdar’s Court after that date was shut to all cases relatinir 
to such houses. ® 

Reg. V. Denton, 18 Q. B. 761, is very similar to the present 
case. The head note says as follows By Act of Parliament, the 
liability to repair certain highways in a parish was taken from the 
parish and cast upon certain townships in which the highways res- 
pectively were, and the Act gave a form of indictment against such 
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fcownshipfe for nou-repair, which would have been insufficient at 
common law. One of the townships was indicted under the Act, 
but, before trial, the Act was repealed without any reference to 
pending pro.secutions. The Court arrested a judgment given 
against the township on such indictment. 

We read the following passages from the judgment of 
Coleridge J. at page 771. The proceedings are before the Court, 
and are at a stage when the question arises whether a particular 
step can be justified. It can be justified only by an Act of Parlia- 
ment ; and that Act is repealed without any saving, then, can the 
Court for the present purpose take notice of the repealed Act ? The 
answer is that what has been done and perfected cannot bo disturb- 
ed ; but, if you want the Statute for a further purpose as that of 
giving Judgment, you cannot have it.” Erie J. says “the repealed 
Statute is, with regard to any furtlier operation, as if it had never 
exisbed.^ It gave a form of proceeding which has been followed in 
this indictment j and the defendants were not liable except under 
the Statute.^ Between the indictment and. judgment this Statute is 
repealed. To say that the proceedings may nevertheless bo followed 
up contravenes the sense of the word *repoaIk” 

Wo are of opinion, therefore, that the decree of Mamlatdar 
was wrong and must bo reversed with ooais.— Vajechanu v Nano- 
KAM, 9 Bom. L. E. 10128. 

3* In this A.ct, unless thoro is anything' i‘c- 
Interpretation. tox"^A) subjoefc or“co»- 

( « ) the word “Mamlatdar” (B) shall ir, elude 
any Revenue-officer exeroising for the time 
being (C) the powers of a Mamlatdar, of a 
Mukhtyarkar (D) or of a Mahalkari (E) 
and any other person (F) who may bo spe- 
cut ly anthoriiied by the Governor in 
Council to e-xorcise the powers of a Mam- 
latdar under this' Act ; and 

. S 
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(5) the words “plaintiff” and “defendant 
shall include 

(z) a pleader duly appointed (Q) to act 
on behalf of such plaintiff or defend- 
ant, and 

(li) the recognized agent (H) of a plain- 
tiff or defendant as defined in section 
• 37 of the Code of Civil Procedure. 

(A) “ ANYTHING REPUGNANT IN THE SUBJECT 

OR CONTEXT.” 

For instance, the schedule A, given at the end of the 
Act, contains a form of notice to he issued to the defendant. In 
this form the word “ defendant ” does not include a pleader as 
mentioned in s. 3. Since the pleader of the defendant, if any, 
is not known, it is impossible to issue a notice to him. 

(B) “ MAMLATDAR.’* 

The word “ Mamlatclar ’’ includes a Mahal kari in charge 
of a defined portion of a taluka and duly invested with the 
powens and duties of a Mamlatdar. See s. 13 of the Bombay 
Laud Revenue Code, 1879, (Bombay Act V of 1879). 

A Mamlatdar appointed under s. 12 of the Bombay 
Land Revenue Code, 1879, {i. Bombay Act V of 3879), is re- 
quired to perform duties and exercise powers which are express- 
ly.iiuposed or conferred upon him by that Code, “ or by any 
other law for the time being in force,” which expression includes 
the Alamlatdars’ Courts Act. 

[ Mwnlaf.dar—Kamav’sdar.'] A Mamlatdar was formerly 
called a kainavisdar. — M otilal Vircuandv. The Boluegtor op 
Ahmedabad, 8 Bom. L. R. 1904. 

( C ) “ EXERCISING FOR THE TIME BEING.” 

These Nyords are intended to cover the case of a subordi- 


i 



Bom. Act II of lOOO. 


19 


Sec. 8 ] 


Hate de.signafcorl under s. 1.5 of the Bnmhay Land Revenue Code, 
1879 — a case which \v.as not formerly inolnded ( NtnoA-Ppa v. 
Dodapa, 1. L. R, 21 Bom. 585 ; Dicorao v. Naiiayandas, I. 
L. R. 25’Bom. 818 ; S. C. 2 Bom. L. R. IIOG ) ( a ). 


(D) “MUKHTYARKAR.^’ 

The" Mukhtyarkar ” in Sind corro.spond.s to the “ Mam- 
I.aidar in the Presidency proper. Any revenue oflicor exercis* 
ing for the time being the powers of a Mukhtyarkar is included 
ill the word Mamlatdar. 


( E ) “ MAHALKARl,” 

Mahalkari.s are appointed by Collectors, wlio ina}’, sub” 
jecfc tothe orders of Government and of the Commissioner, 
•is.sign to them such of tlie duties and powers of a Mainlattiur as 
they mjjy from time to lime See tit ( b ). But under clause (n.) of 
tlii.s section any Revenue olHcer exorcising f<»r the time being 
the powers of a Mahiilkari is included lu the word Manilatilar. 


(F) “ANY OTHER PERSON.” 

Any ather i. e. any person other thun a Ro- 

venue officer. 


The Right Honourable tlie Governor in (louncil is 

pleased to appoint the Suporinteiuleut of Mahubale.shwar, in the 

Satpi Oollectm-ato, a Deputy Collector under the provi.ston.s of 

^cfc XX.I of 1<852, and to iuve.st him with tlie powers exercised 

by a Mamlatdar under Bombay Act V of 18(H;— Notification 

dated 4th April^l871, Bombay Government Ga/.ette, 1871. 

V Notification, i.ssued under Bombay Act 

of 1864, was kept in force by Bombay Act III of 1876, a. 3, 

But now It appears that he must be specially aufhorissed by the 

Governor in Council to exercise the powers of a Mamlntd-n- 
under the pre.sent Act, ^ ^ inamiutUai 

/ Vi \ 'T'l. „ TV ...L 1 r . .. 


{ b ) llie Bombay Land Revenue Code, 1879, s, 13. 
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[ The powers of Mamlaf.dar~-Presumption~-Bwde^^ of 
proofs ] In Rex v. Kebeest ( 3 Camp. 432 ) Lord Ellenborough 
ruled that the facb of a person acting in an office ia sufficient pritna 
Jade evidence that he was duly appointed ; and added that it is a 
general presumption of law that a person acting in a public capacity 
is duly authorized So to do. Therefore the party, who avers that a 
Mamlatdar is not duly empowered has to produce evidence to rebut 
this presumption. — H ari Lakshman Adhikabi v. Shivram Bahi- 
iiAv,‘ Prin. Judg. for 1891, p. 342. 

[ Absence of Mamlatdar— ~ A Knrkiin in charge, ] A Karkun 
taking temporary charge of the office daring the absence of the 
Mamlatdar on casual leave is not a Revenue Officer ordinarily exer- 
cising the powers of a Mamlatdar within the meaning of Sec. 3, 
Clause 1 of the Maralatdar.s’ Courts Act, 1876. He is an Officer 
exercising on an extraordinary occasion some such powers under the 
Bombay Land Revenue Code ( Bombay Act V of 1879, Section 15 ). 
Therefore a decree passed by him in a possessory suit is a decree made 
by an unauthorized per.son purporting to exercise a jurispiction which 
no competent authority had conferred upon him. — N ingap.a v. Dooa- 
PA, I. L. R. 21, Bom. 585 ; S. G. Prin, Judg. for 1896, p. 186. 

1. .Nptf.,p-Eut in the present section there are the word. s “exercising 
for the time being.” 

Law to be observed by Mamlatdar— Opinions of law officers 
(government Uesoliitiov$.'\ In being guided by the opinions of 
iaw officers or the Uesolutions of Government, the Mamlatdars must 
remember that in disposing of points of law which are likely to 
come before the High Court on revision, they must exercise their own 
iudgments and that Government cannot authoritatively decide such 
questions for them.— See Nana Bayaji v. Pandoiiano Vasuoeo, T. 
tj. R. 9 Bom. 97 I Govind.v Babaji v. Naiko Jott, I. L. R. 10 
Bom. 78 ; Baea v Mahadu, Prin. Judg. for 1898, p. 69 ; G. R. 
No. -3555, dated 8th June 18S7, ( Rev. Dep. ) ; G. R. No. 7186, 
dated 22ud October 1887, ( Hev. Pep. ) ; G, R. No. 1809, dated 9th 
March 1888 ( Pol. Bep. ) ; and G. R. No. 1800, dated 7th May 
1889, ( Rev. Dep. ) 

[^Conflicting decisions o///ty7i Couris. ]—^Yh 0 re there are 
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different rulings on the same point by different High Courts, tho 
Lower Courts are bound to follow the decisions of tho High Court 
to which they are subordinate. — Anandapa v Hanmant Gawda, 
Prin. Judg. for 1884:, p. 07. See also Mahomkd llAny v. Swjsii 
CmtANO AND CoMPANV, I. B. 25, Cal. 488. 


(F) » PLEADER DULY APPOINTED.” 

A pleader shall not he allowed to act in any suit or pro- 
ceeding until he has obtained from tho party, and rded in Court, 
from a power of attorney ( vakalutnaina ) according to tho pre- 
scribed lonii appointing him pleader in the cause ( a ), 

A party may appoint a pleader to do work for him. 
For the maxim of law is faait per nlium facit per se, i, r., 
he who does an act through aiiother in deemed in law to do it 
himself f b ). The operation of this maxim is, however, limited 
by another maxim delcgata potestas own potest detogari^i. e,, 
a delegated authority cannot he rodolegated. This principle Is 
otherwise expros.sed, viodrius non Imhet vionrhion^ i. <?., one 
agent cannot lawfully appoitit another to pcr''’u'm tho duties of 
hia agency. This rule applies to a pleader, bocan.se the autho- 
rity given to a pleader involves a trust or discretion in tho 
agent for the exorcise of which he is selected. In such a case 
although the original agent remains responsible to tho principal, 
the loss to tho client may sometimes be irreparable. Thereforo 
the practice of allowing a pleader, who is not employed by a 
party, to appear for another pleader who is duly employed by 
him seems to be contrary to general principle, law and public 
policy, A practice which is in contravention of tho law, evoii if 
such practice be the practice of a High Court, cannot make law- 
ful that which is unlawful ; nor can a practice of a Court jmstify 
a Court in putting upon an Act of the Legislature a con.struc- 
tion which is contrary to the plain wording of the Act ( c ). 

( a ) The Bombay Bog. 11 of 1827, s. 50. 

( b ) Broom’s Legal Max., 7th Ed., p. 628. 

(e) I. L. E. All. 


The Mamlatdars’ Courts Act. 


[ Sec. S 


22 

Consequently a party who duly employs a pleader, if that pleader 
wnaiithorizedly asks another pleader to act for him, can un- 
doubtedly sue him for damages. 

[ Pleade?’ duh/ appointed by a party to a suit cannot delegate 
kts authority to another pleader— Ex parts decree.] Tlie applicant 
( defendant No. 2 ) was one of two defendants in a suit in the Court 
pf Small Causes in Bombay. He and hia co-defendant ( defendant 
No. 1 ) appointed separate pleaders ( K. and W. ) to conduct their 
case. On ihe day of hearing the applicant was unavoidably unable 
to be present, and his pleader ( K. ) being also engaged elsewhere 
requested W., the pleader of the other defendant in the suit, to 
hold his brief and to conduct the case for both defendants. W, did 
BO. A decree was passed against botli defendants. The applicant 
subsequently applied to the Full Bench under s. 37 of the Presidency 

Small Cause Courts Act (XV of 1882 ) for a new trial on the 
ground that he had not been represented at the hearing and that 
the decree had been passed against him The Pull Court 

refused the application, holding that the applicant had been re- 
presented % a pleader, and that the decree against him was not 

parte. The applicant then applied to the High Court in the 

Procedure Code, 

discharging the order of the Full Court, that the 
decree agamst the applicant was an decree. K., wno was 

the apphcant s duly appointed pleader, could not delec^ate his 
oriyto and as the applicant was not himself pres'ent the 
decraawas..;,^,... W. was noUhe duly appoiasad plaacLT of te 
applicant and conld not, therefore, represent him at the hearin.. • 
&es 39 of the 0ml Procedure Code (Act XIV of 1882) The 
igh Court sent back the case to the Small Causes Court to deal 
^.th the application fora new trial on its merits.-Snivo.™ 
iMCHAUAs V. Knei-U GaNon, I. L. B. 20 Bom. 293 • S 0 Prin 
Judg, for 1895, p. 67. •’ 

[ Pleader handing over his brief to another 1 TKo Tt i e 
Court dated the 22nd Ma\7 i j-i . . * Pule of 

in oertain casl 7n ’ practitioners 

cases to appoint other legal practitioners 
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to hold thoir bi'iefa and appear in their place, was passed to facilitate 
the work of the Court and for the convenience of the pleaders prac- 
tising before it, and was fully within the powers conferred upon 
the High Court by s. 63-5 of the Civil Procedure Code.— M ataoin 
V. Ganga Bai, I. L. R. 9 All. G13. 

[ Appointment by 2 Jhader of another pleader without clievi’s 
authority^ Ueg. U of 1821, s. 54— ■High Court Civil Circular 
Orders, No. IS, cl. {i)~Prouiso not ultra vires. ] A pleader of the 
Atlmi Court appointed another pleader to appear for him without 
the authorization of iihe client. The Subordinate Judg-rj refused to 
recognise the appointment, and held that the party was not repre- 
sented. 

The District Judge of Bolgaurn thought that the Subordindte 
Judge was right and made a reference to the High Court under 
s. 617 of the Civil Procedure Code ( Act XIV of 1882) in the 
following terms Section o4 of Reg, II of 1827 contains the statute 
law on the subject. According to that, there cun be no doubt that 
the action of the pleader was illegal, and that the Subordinate 
Judge was right in refusing to recognise it. The difficulty arise* 
out of the words of cl, ( i ) of section 18 of the High Court Circular 
Orders. The only Judgment on the point is reported at p. 67 of 
the Printed Judgments, 1805, whore the Judges of the High Court 
gave full effect to the provisions of the Legislature. Since th* 
proviso in cl ( i ) of section 18 of the Circular Orders practically 
overrides section 54 of the Regulation and can scarcely be held to 
be consistent with either the terms or the policy of that section, 
while it is difficult to show with what part of the Civil Proo(^dure> 
Code it is consistent, it may well ho doubted whether the order is 
not ultra vires. 

PARUAif, 0. J, : — ^This reference directly raises the question 
as to the legality of the proviso to cL 18(4) of Chapter I of 
Circular Orders of this Court printed at page IP of the publication 

* TOo/e.— This reference is to page 11 of the High 

Court Civil Circular Orders published in 1889, which was in foroe 
when this decision was passed. But this rulo in cl ( li ) was sul)- 
sequently moditiod and given in another form in cl {h)oi section 
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which directs that a pleader may appoint another pleader to appear 
on his behalf, and that in such case the hearing will proceed unless 
the Court see reason to the contrary. In Shivdayal v. Khetu 
Gangu, ( I. L. R. 20 Bom., 293 ) it was held by Sargent, C. J. 
and Fulton, .J., that under the Civil Procedure Code a duly appoint- 
ed pleader could not delegate to another pleader his authority to 
appear for his client in the Presidency Court of Small Causes so as 
to render the appearance of the latter an appearance for the client. 
The Civil Circular above referred to did not apply to the Small 
Cause Court, so that decision does not really touch the question 
now before us. The decision was based upon the principle that 
potestas delegata non potest dcUgari unless expressly or impliedly 
authorised by the Legislature, and that it was not so authorised. 
The Legislature could, there can be no doubt, vary that principle 
in connection with pleaders, and a rule duly made under legislative 
authority would have the same effect as if enacted by the Legis- 
lature itself. A similar rule was held to be a valid rule by the 
High Court of Allahabad in MaTadin v. Ga.noa Bai ( I. L. R. 9 
All, 613 ). 

That rule, however, applies only to pleaders appearing in. 
the High Court itself. It was made under section 635 of the Civil 
Procedure Code, 

' The power of the High Court to make general rules for the 
procedure and conduct of business in the Subordinate Courts is 
derived from Statute 24 and 25 Viet., C. 104, s. 15, and from s/ 
652 of the Civil Procedure Code. Under the former statute it is 
ptovided that such general rules shall not be inconsistent with the 
pro\*isions of any law in force, and under the latter such rules 
must be consistent with the Civil Procedure Code itself. 

The first que.sfcion which has to be determined is whether the 
above rule is consistent with clause 1 of section 54 of Regulation II 
of 1827 which is a law still in force. It enacts that when a pleader 
is unable to attend the Court in eonsequenco of indisposition or 

18 at page 9 of the High Court Civil Circular ^lers published in 
1903, which fact clearly shows that) the former rule was found ob- 

joctiohable. Even this rule is objeefciona bio. 
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^ther micessary cause, he sh<all notify the same to the Court in writ- 
ing, in wliicli case proceedings in the suit shall be stayed * to 
enable the party to transfer by endorsement or otherwise his power 
of attorney ( either temporarily or until the suit is determined) to 
another pleader. That enactment plainly does not authorise one 
pleader getting another pleader to hold his brief, but the question is 
whether a rule which gives that additional power to a pleader is 
inconsistent with it. Can the two stand together ? The section is 
intended to prev ent a client being prejudiced by the absence of his 
pleader. It does not appear to us to be inconsistent with that 
protection that a pleader should (still being himself responsible) 
request another pleader with the leave of the Court to appear for 
him. The legality of the rule does not appear to us to be affected 
by that enactment. ^ The rule merely adds a proviso to the section 
which is not at variance with its general purport. 

We must now consider whether the rule ( i ) can stand 
having regard to ss.^ 36 and 39 of the Code. Section 36 is an enabling 
section and ( omitting reference to authorized agents with which wa 
are not now concerned ) enables any appearance, application or act 
which is required or authorized to be done by a party to be done by 
a pleader duly appointed to act in his behalf. Section 89 provides 
that the appointment of a pleader to make or do any appearance, 
application or act slrnll bo in writing and filed in Court. The re- 
sult is that a pleader whose appointment is in writing and filed iti 
Court can appear for his client just as the client could do himself. 
We cannot see, as the Allahabad High Court could not see, any- 
thing inconsistent with that enactment in a rule which authorizes 
a pleader ( without ceasing to be responsible to client ) to ask 
another pleader to hold a brief for him. This is what the rule does 

by way of proviso to the section— “Provided that) a pleader may 

appoint another pleader to appear in his behalf and in such case the 
hearing will proceed unless the Court see reason to the contrary.” 
Ihe section regulates the mode in which a party must appoint a 
pleader. 1 he rule provides how in certain cases the pleader soap- 
pointed may with the leave of the Court transact the business with 
which he is so entrusted. The rule was passed to facilitate the 
work of the Court and to obviate the unnecessary postponement of 
cases, and is one which has, wo believe, worked u ell. For many 
4 ' ■ ■ 
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vears it has been in existence without objection being made to 

it.,. " 

As to the objections now made to it by tho District Judge, 
they x’ofer more to its possible abuse than to its legality. With 
reference to them it must be remarked that the rule is merely 
permissive with the leave of the Court. If a client objected^!, the 
Court would doubth'ss see reason to the contrary, and so if it 
considered that the rule was being abused. It was certainly never 
intendei to allow experienced pleaders to transact their client’s 
business by the agency of inexperienced juniors, but only to avoid 
uiiaecessary adjournments in unimportant matters when the pleader 
engaged by the party is temporarily absent.-r-lN Re Shidappa, L L. 
ii, Bom. 654. 

(Q) “RECOGNISED AGENT.” 

Tho recognized agents defined in section 37 of the Code 
of Civil Procedure (Act XIV of 1382) are as followi — 

Section 37. 

(a) “Persons holding general powers of attorney from 
parties not resident within the local 
Persons holding powers limits of the jurisdiction of the Oourb 
of attorney from parties within which limits the apjiearance, 
out of jurisdiction. application, or act is made or done, 

authorizing them to make and do 

J Adiior’s Generally a party who has duly appointed 

a pleader, is not present in Court on every day of hearings for many 
suitors reside in vLllage.s in the district far from Court. Conse- 
quently he is not always in a position to know whether his case is 
0 : inducted by /ii^ pleader or by somebody else /b?' his pleader and 
whether that somebody is competent or otherwise. 

■ Now the olas.s of pleaders is too crowded. People run to old 
experienced pleaders, who having too much work have often times to 
run to different Courts situated at long distances in the same town 
biCperkaps hundreds of miles away in different districts. The junior 
and inexperienced pleaders who are much after work, may take 
Up the brief from the senior pleaders and may do irreparable harm 
to parties, who do not even know how or to whom, to complain. 
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such appearances, applications, and acts on behalf of such 
parties ; 

(5) Mukhtyars duly certificated under any law for the 
time being in force, and holding special 
Oertificated Mukhtyars. powers of attorney authorizing them to 

do, on behalf of their principals, such 
acts as may legally be done by mukhtyars. 

(c) Persons carrying on trade or business for and in the 

. names of parties not resident within 

Persons ^ carrying on the local limits ot the jurisdiction of the 
trade or business tor Court within which fimitsthe ui)|, ear- 
parties out ot jurisdic- anoe, application, or act is made or 

done, in matters connected with such 
trade or business only, where no other 

agent is espressl^^ authorized to make and do such appearances, 
applications and acts.” 

Persons ap{)ointed by Military men to prosecute or de- 
fend suits on their behalf under s. 165, Act XIV of 1882, are not 
recognized agents within the meaning of this Act. 

• There is a class of practitioners who practise in some of 
the Criminal Courts, and who also try to practise in the Mam- 
latdars’ Courts, and who are known by the name of Mukhtj^ars. 
They are a class of men who are subject to no professional res- 
trictions. In any case there is no guarantee either of profes- 
sional qualifications, of social position, or of general character. 
Consequently cl, (b) of this section does not provide for the em- 
ployment of suck Mukhtyars, unless they are recognized agents. 
Hence a proceeding ia which a Mukhtyar, who is not a recogniz- 
agent, is admitted, will be considered as tainted with illegality. 

^ As to the meaning of other words and expressions used 
m this Act see the Bombay General Clauses Act I of 1901. 


4 :- (1) The Governor in Council may, by 
T, , . , fication in the Bombay Gonoern^ 

Joint Mamlatdar. (xazette, appoint in any 
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under thrs Act, who shall be invested with co-exten- 
sive powers and a concurrent jurisdiction with the 
Mamlatdar, except that he shall dispose of such suits 
only as he may receive from the Mamlatdiir. 


(2) The Mamlatdar is hereby empowered to 


Power of Mamlatdar 
to transfer suits to the 
Joint Mamlatdar. 


transfer to the Joint Maralatdar 
for disposal any suit under this 
Act the plaint in which has been 
presented to the Mamlatdar un* 


der section 7, and to re-transfer to his own file any 


such suit, of which the Joint Mamlatdar is, owing to 
death, sickness or any other cause, unable to dispose. 


( 3 ) The Grovernor in 
to Council may delegate his powers 

under sub-section ( 1 ) to the 

Commissioner ( B ). 

This section is new. 

(A) “A JOINT MAMLATDAR." 

The power to appoint Joint Mamlatdars i.s considered 
necessary to meet cases where the work is too heavy for one 
man ( a ). It must be observed that the powers and the local 
jurisdiction of both the Mamlatdar and the Joint Mamlatdar 
must be the same, except that the latter has no. power either to 
receive u plaint independently under s. 7 or to transfer the suit. 

A Joint Mamlatdar has no independent power to receive 
a plaint under this Act. If the Mamlatdar receives it and 
tiaiisfers it to him, then only he can proceed with it. But it is 
not clear whether or not he is to have a separate e.'^tablisliment 
lor himself. Generally a carkoon from the Mamlatdar’s Court 
33 sudicient for his purpose, all other work being done by the 

( a ) Bombay Act t of 1904, s. 3, cl. 13. 
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Mamlatdar’s estaT^lishment. Unless the Joint Mamlatdar is 
nnable to dispose of the suit, the Mamlatdar cannot retransfer 
it to his own file ( sub-s, 2 ). 

( B ) “COMMISSIONER.” 

“ Commissioner ” means, in Sind, the Commissioner in 
Sind, and elsewhere the Commissioner of a division appointed 
under the Bombay Land Revenue Code, 1879, or any other law 
for the time being in force in this behalf ( a ). 

5 . ( 1 ) Every Mamlatdar shall preside over a 

Court, which shall be called a 
Cowtr' Mamlatdar’s Court, and which 

sliall, subject to the provisions of 

sections 6 and 26, have power ( A ), within such 
territorial limits ( B ) as may from time to time be 
fixed by the Governor in Council, to give immediate 
possession ( C ) of any lands or premises ( D ) used 
for agriculture or grazing, or trees ( E or crops ( F ), 
or fisheries ( Q ), or to restore the use of water ( H ) 
from any well ( I ), tank ( J ), canal ( K ) or water- 
course, whether natural or artificial ( L ) used for 
agricultural purposes to any person ( M. ) who has 
been dispossessed or deprived thereof otherwise than 
by due course of law (N), or who has become entitled 
to the possession or restoration thereof by reason of 
the determination of any tenancy or other right of any 
other person ( O ), noi being a person who has been 
a former owner or part-owner ( P ) within a period 
of twelve years ( Q ) before the institution of the suit 
of the property or use claimed, or who is the legal 
representative of such former owner or part-owner : 

( a ) See the Bombay Government Gazette, dated 4th Sept- 
ember, 19u5, p. 521 . y 

■ ' A 
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Provided that, if in any case the Mamlatdar 
considers it inequitable or unduly harsh to give posses- 
sion of any such property or to restore any such use to 
a person who has become entitled thereto merely by 
reason of the determination of any such tenancy or 
otlier right, or if it appears to him that such case can 
be more suitably dealt with by a Civil Court, he may 
in his discretion refuse to exercise the power aforesaid, 
but shall record in writing ( R ) his reasons for such 
refusal. 


( 2 ) The said Court shall also, subject to the 

same provisions, liave power 
^ Power to issue injunc- -^vithin the said limits, when any 

person is otherwise than by due 
course of law disturbed or obstructed, or when an 
attempt has been made so to disturb or obstruct ( S ) 
any person, in the possession of any lands or premises 
used for agriculture or grazing, or trees, or crops, or 
fisheries, or in the use of water from any well, tank, 
canal or water-course, whether natural or artificial, 
used for agricultural purposes, or in the use of roads 
or customary ways thereto ( T ), to issue an injunction 
to the person causing ( U ), or who has attempted to 
cause, such disturbance or obstruction, requiring liiin 
to'refrain from causing or attempting to cause any 
further such disturb'.ince or obstruction. 


(3 ) No suit shall be entertained by a Mamlat- 

dar’s Court unless it is brought 
_ Suits to be filed with- -v/ithiri six months (V) from the 
in six mont is. date Oil AYhich the cause of action 

arose ( W ). 
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( 4 ) The cause of action shall be deemed to have 

arisen (X) on the date on which 
Gauge of action. dispossession, deprivation, or 

determination of tenancy or other right occurred ; or 
on whiclithe disturbance or obstruction, or the attempt- 
ed disturbance or obstruction, first commenced ( Y ). 


Explanation ( Z ). — The exercise by a joint 
owner of any right which ho has over the joint proper- 
ty is not a dispossession, or disturbance of possession, 
of the other joint owner or owners within the mean- 
ing of this section. 

o 

lllui^tration /. 

A lets B his field to cultivate for a specific period of one 
or more years. B refuses to resign possession after the expira- 
tiuu of that period. A can sue for possession in the Manilat- 
dar’s Court at any time within six months from the date of the 
expiration of the said period, unless B is a person who has 
been a former owner or part-owner within a period of twelve 
years iiefore the institution of the suic of the i)ropGrty, or who 
is the legal representative of such former owner or part-owner. 

Jlludrotion II. 


B is a yearly tenant of d, who gives him notice to vacate, 
as he is bound to do under section 84 of the Bombay Lund Re- 
venue Code, ]S79, at least three months before the end of the 
then current year of tenancy. At the commencement of the 
next year ^ refuses to vacate. A can sue B in the Mamlat- 
clar’s Court at any time within six months from the commence- 
ment of that year, unless B is a person who has been a former 
owner or part-owner within a period of twelve years before the 
institution of the suit of the property, or who is the legal re- 
presentative of such former owner or part-owner, 

. 0 
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A allows B the tise of water from his well, or from his 
water-course, for a specific period, at the expiration of which li 
continues to take water from the well or water-course without 
J’s consent. .4 may sue in the Mamlatdar’s Court at any 
lime within six months from the expiration of the said period to 
o!)tain an injiinctioii to stop B from taking the water, iniless B 
is a person who has been a former owner tw part-owner within a 
period of twelve years before the institution of the suit of the 
nse of the water, or who is the legal representative of such for- 
mer owner or part-owner. 

Illustration. IV. 

A and B hold lands adjacent to a ^ or or similar 
artificial water-course, which has hitherto been exclusively used 
by B. J draws water therefrom. B may sue in the Mamlat- 
tktr s Guirt, at any time within six months from the date ou 
which A commences to take the water, for an injunction to pre- 
vent .1 from so doing. 

Distinction between paragraph (i) and paragraph (2). 

In oriler to understand thoroughly the distinction 
between paragraph ( 1 ) and paragraph f 2 ) of this section it is 
necessary to bear in mind the following considerations : — 

All the things irsentioued in paragraph 1, viz., lands, 
prejuises, trees, crops, fisheries and water, which are the objects 
uf immediate pusscssiou or use, are corporeal, i. e. tangible 
things, and are, therefore, capable of being or used 

immediately. 

I. As regards lands, &c., a man may be ( 1 ) an owner, 
or ( 2 ) not uu owner, <?. p. a mortgagee, a lessee, &c. He may 
he ( I ) in possession or ( 2 ) uob in possession. Possession may 
he ( 1 ) act (till i. r, physical or ( 2 ) caiisir active e. y, by a rent 
uule. 



Sec. 5 ] Bok. Act 11 of 1906. 33 

If A is in possession, and B turn him out of possession, 

A is dispossessed, and is not in possession. When A is dis- 
possessed, i. e. po.ssession is taken from him, he is oiit of, i. e. not 
in, possession. Dispossession, therefore, presupposes possession 
in the person dispossessed. 

When a person is dispos.sessed in a certain manner, para- 
graph 1 gives him a remed}' to recover possession. 

II. As regards water from a well &c„ a person may be 
( 1 ) an owner of the well &c., or ( 2 ) not an owner. 

( 1 ) If he is an owner, the right of ownership includes 
the lesser right of using the water, and he may be said to be in 
use of water. 

( 2 ) If he is not an owner, he may have a use of the 
water from a well &c., belonging to, or in the posse.>»sioii of, an- 
other. If A is actually using the water, he is m use of it. If B 
takes the use of the water from him, A is dopriv^^d of his use. 
Consequently deprivation of use presupposes the use of the water 
by the person deprived of it. 

When a person is deprived of the use in a certain manner 
paragraph 1 gives him a remedy to have the use restored to 

him. 

Now roads and customary ways to fields are incorporpol 
or intangible things. They are not capable of physical po.sses- 
sion like land &c.,or use like water. Consequently there can 
be no dispossession as in the case of land &c., or deprivation of 
use as in. the case of water. Consequently piiragraph 1 con- 
tains no provision with respect to it. 

A person may enjoy the use of roads &c- ( 1 ) on the 

land of or ( 2 ) on hisoio/i land. 

( 1 ) If A enjoys the use of roads &c. on the land of R, 
and if A is prevented from the use of the road &c. altogether. 
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then this is an ohatruction, and the remedy to remove the 
obstruction is contained in paragraph 2. If in this case there is 
no obstruction but only a disturbance, the remedy' to remove 
it is also given in the same para. 

( 2 ) Every owner of land has as an owner the use of 
roads &c. on his own land, because the use of roads *&c. isef)mpre- 
hended in his larger riyht of ownership. If, therefore, this use 
is enjoyed by another, the deprivation of the nse in this case 
will amount to ohdruction or iHstnrbance to the possession oi 
land, and if that is cansed otherwise than by due conrse of law, 
the remedy for the owner is that provided for by paragra[)h 2. 

The chief distinction between dispossession on the one 
hand and obst'iurtin)i and disturbance on the other, is that in 
the former case possession is lost while in the latter case it is 
not lost. 

Disturbance is the hindering or disquieting of a person in 
the lawful and peaceable enjoyment of his right (a). For 
example, throwing stones onto one’s land, allowing cattle to strav 
on his land, trespassing on the land, placing stones in the way 
so as not to block it, &c. 

Obstruction is any thing that stops or closes a way^ or 
channel ( a ). For example, blocking the entrance, erecting a 
dam in the water-course, &c. 

Section 5 affords a remedy when a person is otherwise 
than by due course of law — 

{ 1 ) Dispossessed of his property. 

( 2 ) Deprived of his use of water. 

( 3 ) Obstructed in his possession or use. 

(4) Disturbed in his possession or use. 

(5) Threatened by an attempt to obstruct or to 

disturb. 

— -J-.. ^ ■ 

( a ) Webster s English Dictionary, 

'•S' 
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In case ( 1 ) by awarding possession. 

)> u (2) by restoring a use. 

» ( 3 ), ( 4 ) & ( 5 ) by an injunction. 

Nothing can be more important than to bear in mind 
the following few hints, viz : — 

A Mamlatdar has in no case under this Act anything to 
do with the right either of the plaintiff or of the defendant. "lie 
has simply to determine the issues of fact given in s. 19 post. 
As, however, some knowledge of the law of possession, tenancy 
and easements of way and water will be highly serviceable to 
him, these subjects are treated of concisely in their appropriate 
places. 

This section shows that the object of creating the 
Al^mlatdar s Court is to give “ immediate possession, and section 
18 shows that the plaintiff, if successful, is to be put into im- 
mediate possession which is to continue- until the plaintiff is 
ousted by a decree of a Civil Court. Consequently a plaintiff 
must, in order to maintain a suit under this section, be in physt~ 
caf possession of the property before his alleged dispossession. 
Similarly a plaintiff must be in actual use of the water before 
he was deprived of it, otherwise he cannot invoke the aid of a 
Mamlatdar. 

Lastly it must be remarked that the question regarding 
the determination of any tenancy can arise only in the case 
mentioned in the first para and not in the case of an injunction 
mentioned in the second para, and consequently the question, 
whether the defendant was a former owner or part-owner of the 
property claimed within a period of twelve years before the suit, 
does not arise at all in the latter case, for the plaintiff himself 
is in possession of the property claimed. 

(A) •‘WHICH SHALL * » * HAVE POWER.” 

The Mamlatdar has power to — 

I. Give immediate possession of any— • 

( I ) Lands used for agriculture or grazing. 

(2) Premisej used for agriculture. 

, 6 . ■ ■ ■ 
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( 3 ) Trees, 

( 4 ) Crops, 

( 0 ) Fisheries. 

To the person — 

( I ) Dispossessed otherwise than by due course of law. 

{ 2 ) Who has become entitled to the possession thereof by 
reason of — 

( a ) The determination of any tenancy. \ of any other 

( person not be- 

{ h) „ „ other right. T ing a former 

j owner &c. 

II. Restore the use of water from any — 

{ 1 ) Well, j Whether natural or artifi" 

( 2 ) Tank. ( cial, used for agricultural pur- 

( 3 ) Canal. 

( 4 ) Water-course. 

To the person — 

( i ) Who is deprived thereof otherwise than by due 
course of law. 

( 2 ) Who has become entitled to the restoration thereof 
by reason of— 

( a ) the determination of tenancy. ^ of any other per- 

l son not being a 

( 6 ) „ „ other right. ^ former owner &c. 

JII. Issue an injunction to any person-— 

(1) W’ ho fa uses disturbance or ob- otherwise than, 

struction. (by due course of 

(2) Who attempts to cause distur- ( law. 

bailee or obstruction. } 

( i ) To the possession of any— 

( 1 ) Lands used for agriculture or grazing, 

^ 2 ) Premises used for agriculture. 

( 3 ) Trees. 

(4) Crops. 

( 5 ) Fisheries. 

( ii ) In the use of water, natural or artificial^ from 
any— 
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( l ) Well. 

( 2 ) Tank. \ used for agricultural pur- 

(3) Canal. Imposes. 

( 4 ) Water-course. J 

( iii ) In the use of — 

( 1 ) Roads to (1) to (5) in (i^ and (1) to (4) in (ii). 

( 3 ) Customary ways to do. do. 

Suit in which Government or Officer of Government 

is a party. 

See s. 25 'post and the notes thereunder. 

Suit against a Sirdar. 

Section 3 of Regulation XXIX of 1827 prohibits Courts 
pf civil justice from entertaining suits against certain persons 
of rank. If a suit can be brought against such persons in the 
Court of a Mamlatdar, the object of this provision will fail. 
There is, however, no authoritative ruling on this point. 

Suit hy or against a Mamlatdar as a private individual. 

If a Mamlatdar, in his private capacity, dispossesses 
another of his immoveable property or is himself disposse.ssed 
of such property otherwise than in due course of law, ho cannot 
bring a suit nor can he be sued under this Act in his own 
Court, for nemo debet esse judex in propria sua Gausct,t.e. no 
one can he a judge in his own cause ( a ). The remedy in such 
cases is that he should bring a suit in his own Court under this 
Act and apply to the Collector under s. 6 post for the transfer 
of the suit, or he may bring a suit in the Court of a Subordinate 


( a ) See also Vinayak Ohintaman Tikrkah v. The 
Monicip.ality OF Barsi, Prin. Judg. for 1897, p, 107 j Queen v. 
Boidonaxh Singh, 3 W. R. Or. 29 ; Anonymoos, 3 W. R. Cr. 33 ; 
Qobbn V. Bholaitath Sen, I. L. R. 2 Calc. 23 j S. C. 25 W. R,. 
Or. 57 ; W'oon v. Corporation of the town of Oaecutta, I, L. U. 
7 Oalc. 322 ; S. C. 9 Cal. L. R. 193 ; Queen-Empress v, Sahadrv 
VALAU Tukauam, 1. L. R. U Bom. 572 ; Girisii -auuNUFR; G oose v. 
Qurrk-Empress, I. L. R. 20 Calc. 857 ; KAapiNAVU Ivhasgivai^a 

V. The Collector op Poona, l. L, U. 8 Boipy 5.53.., 
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Judge under s. 9 of the Specific Relief Act (I ef 1877 ) or a 

regular suit on the strength of title. 

Suit by or against a relative, servant &c, of the 
Mamlatdar. 

On the same principle a Mamlatdar cannot hear a suit 
m which any of the parties is his relative, servant or dependant, 
or m which the Mamlatdar is personally interested. In this- 
case also the maxim above mentioned will apply and the 
same s ep should be taken for having the suit transferred 
o some other Mamlatdar. However to secure impartial 
ecisionofthe case, the law should have provided that in .such 
a^case the Collector should hear and determine the suit him- 

, f suit Mamlatdar acting in the management of 

property under the orders of the Tnlukdari Settlement ' OMcer - 
nisquahMhon of the Mamlatdar as a Judge.^ The facts of the case 
appear from the following judgment of the High Court 

Kh?n plaintiff is a minor under the guardian- 

ship of the Collector of Ahmedabad, who manacres the estate 

we have to determine is, whether the Mamlatdar, who acts in the 

inMi'nT™* u property under the orders of the Talnkdari Settle- 

... ““ ‘uterost in the plaintiff’s aflaira as to dis- 

qualify him from trying this case. 

The subject is fully discussed in the case of Lohuri Domini 
Ql.a and Trading Company, Ld. (I. L. R. 10 Calc- 

, w lie s lows that where an officer of Government has in the 
course of his executive duties “ formed an opinion upon a matter 

an has acted upon thrat opinion, or sought to give effect to it as an 
agent on behalf of a public body which has become a litigant party 
ca„e, the law will pre.sume an interest creating a bias sufficienfr 
to disqualify him as a judge. This principle, as remarked by Mr. 
.lusticeField, does nob rightly reflect any unworthy suspicion upon 
nn individual judge, which it secures and upholds one of the great 
pillars of judicial puriby. No judge can act in any matter in which 
he has any pecuniary interest— D imes v. The Phopiubtors of the 
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Oband JOSCTION Ca^tal < 3 H. L. 759), nor where he has an in- 
terest, though not a pecuniary one, sufficient to create a real bias. 
Whenever there is a real likelihood that the judge would, from 
kindred or any other cause, have a bias in favour of one of the 
parties, it would be very wrong in him to act. — Queen v. Band 
( L. R., I Q. B., 230). 

The circnmstances constituting an interest from which a bias 
may be presumed, vary in such case. In the present case the Col- 
lector in his affidavit has stated that the Mamlatdar was simply a 
ministerial officer carrying out the orders of the Talukdari Settle- 
ment Officer who has been managing the minor’s estate on behalf of 
the Collector, and that he was not connected with the management 
•otherwise than as acting under the orders of the Talukdari Settle- 
ment Officer. But this affidavit is not sufficiently full to enable us- 
to determine whether or not the Mamlatdar was interested in the 
management of this estate in such a way as to render it probable 
that he would have a bias in favour of the plaintiff ; and before 
deciding this question we should like to know whether in his corres- 
pondence with the Talukdari Settlement Officer he was in the habit 
of expressing his opinion and advising generally on the management 
of the estate, and whether in this particular case he had made any 

recommendation as to the desirability or otherwise of taking pro- 
ceedings against the defendants or against other tenants similarly 

situated. From the affidavit it appears that the suit was suggested 

hy the mother of the minor and the talati of Rojka, but we desire 
to be informed whether or not the Mamlatdar was consulted on the 
subiect, and must call on the Government Pleader to obtain a further 
affidavit on this point from the Collector or Talukdari Settlement 
Officer. 

It was urged that this suit must be brought in this^ Mamlat- 
dar’a Court, as there was none other competent to entertain it. But 
the Subordinate Judge’s Court had concurrent jurisdiction, and the 
mere fact that its procedure may nob be so expeditious as the 

Mamlatdar’s does not justify any argument founded on necessity. 

With these remarks we must now adjourn the further hear- 
ing of this application for a month, in order to enable the Govern- 
ment Pleader to procure the necessary affidavit. / 

1894, August 28. Fuptox, J.-The^overnment Pleader 




40 


The Mamlatdars" Courts Act. [ See. 5 

states that the Collector is unable to make the affidavit called I'or, 
as he is not prepared to state that the Mamlatdar was on no occasion 
consulted about the management of this estate, and that it is quite 
possible and likely, that he was consulted previous to the instituitiois 
of the proceedings. The rule must, therefore, be made absolute an4 
the decree must be set aside with coats in this Court. — Aloo Natoo 
T. Gagorha D 1 P.SANOJ 1 , I. L. R. 19 Bom. G03 } S. C. Prin. Judg; 
for 1894, p. 302. 

Redemption suit — Title to redeem — Payment to mortgagee— 
Jurisdiction—” Or other right of any other person in respect thereof ” — 
Goiisiriiciion of Statutes,'^ Ihe facts of this case appear from the 
following judgment of the High Court : — 

West, J. — In the present case, the opponent sued in a^ 
•Mamlatdar’s Court for restoration to him of certain land on pay- 
ment of the money stipulated for in a mortgage, of which the terna 
!( seven years ) had recently been completed. The applicant ( the 
mortgagee ) resisted the suit, on the ground that the assessment had 
>been raised by the Government, and that, in consequence, a new 
-agreement had been entered into, under which a larger sum was 
;payable than under the original mortgage. 

The Mamlatdar ordered delivery of possession on payment 
>of the sura due untler the original mortgage, and the question for us 
iis, whether he had jurisdiction in the case. It is urged for the 
•opponent that the words in section 4 of Bombay Act I[I of 1876 — 
” by reason of the determination of any tenancy or other right of 
-any other person in respect thereof”' — are wide enough to embrace a 
•case like the present, and, literally taken, no doubt they are. But 
the words of a statute, though to be given their grammatical sense 
are bo be construed also with reference to the general purpose of the 
■statute ; and we do not think that, in passing Bombay Act Iff. of 
1 87 fi, the Legislature intended to give the Mamlatdars jurisdiction 
in suit arising nut of disputed claims to redeem inortgages. Such 
a purpose, had it existed, would have been very distinctly expressed 
as being something entirely new, and contrary to the generally 
received notices of the proper functions and competence of revenue 
officers. 

Again, the principle of ” no set tur a soeiu” is one of familiar 
application in the interpretation of statutes ; and “ other right” 



See. 5 ] 


Bom. Act II of 1906. 


41 


musti, we think, be construed as “ other right resembling a teuancjr 
and coming to a termination as definite and clearly ascertainable a* 
an ordinary tenancy.” It would be an undue application of the; 
Words in such a context to make them give to the Mamlatdara » 
widely extended Jurisdiction in cases of ejectment. The later genend! 
words must be taken in a sense congruous with the more specific 
ones which precede, not in a sense giving to them a range, which,, 
had it been contemplated, would certainly have been the subject of 
express and detailed provisions. In a recent case — H extihkwagb 
S iMAN Apfu V. Thic Queen’s Auvocatk ( L R,, 9 App. Ca., at p, 
586) — it was said : ‘‘ It does not follow that because the words are- 
wide enough to include actions ex delicto, they must do so. They 
are not words adapted to confer a new right, or to establish a new 
kind of suit. They are only regulative of rights and proceedings 
already known, and they must be construed according to the state of 
things to which they clearly refer. They can, therefore, receive a 
full and sufficient meaning without extending them to actions. 
ex delicto, but they cannot receive a full and sufficient meaning, 
indeed, it is difficult to assign them any substantial operation at all, 
unless they embrace actions ex contraelti.’' A similar principle 
applies here. In Section 258 of the Civil Procedure Code the words 
“ any Court” have been construed to mean only “ any Civil Court,” 
— Q' ebn Emprrs.s V. Bapoji Davar.-^m (I. L. R. 10 Bom. 288) ; 
and in Lion l.vsuRANCB As'soci.ation v. Tucker ( L, R., 12 Q. B. 
l)iv., at p, 186), Sta J. Brett, M. R., says : “ It is not because the 

words of a statute or the words of any document read in one sense 
will cover the case that that is the right sense. Grammatically they 
may cover it j but whenever you have to construe a statute or docu- 
ment, yon do not construe it according to the mere ordinary general 
meaning of the words but according to the ordinary meaning of the 
words as applied to the subject-matter with regard to which they are 
used, unless there is something which obliges you to read them in a 
sense which is not their ordinary sense in the English language as so 
applied. That, I take it, is the cardinal rule.” In the Vagrant Act, (5 
Geo. IV, c. 83 ), sec. 3, “ every person wandering abrdad or placing 

himself or herself in any public place... ...t^" beg or gather 

alone,” was construed as meaning only persons /making t^^^ their 
habit and mode of life.— P ointun y. Hii^l ( ti. R., 12 Q. B, Biv., 
206). ' . ■ V .’,: 
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From these examples ifc is clear that the context and the? 
purpose of an Act are important factors in determining the sense oi 
particular words and giving them due effect. Here we think, the 
Mamlatdar had not jurisdiction, and reverse his order, but withoujt 
oats.— SarDLiNGAPA v. Kabibasapa, I. L. R. 11 Bom. 599 ; Sv 
G. Prin. Judg. for 1887, p. 109. 

[ Possession of mosque — Surplusage in Plaint — Jurisflieiiomf\ 
The question of possession of a mosque is one within the cora>- 
petence of a Mamlatdar to try under the first paragraph of S; 4 
of Bom. Act III of 1876. Allegations in the plaint about dis- 
turbance of office and interference with one’s alleged rights to* 
conduct worship therein relate to matters outside the jurisdie*- 
tion of a Mamlatdar and may be treated as surplusage. — 
K.AZI IsDB V. Husan Sahkb, Prin. Judg. for 1894, p, 424. 

*** This dicisioa was passed on a reference made by the Colleetor. 

Sham proeeediugs — Decree for possession null attd void — ^ 
Suit for possession by third party entitled to possession — •Jurisdiction.J 
If a suit fq^^ossesaion in a Mamlatdar’a Court is a mere shana 
and a device to defeat the rights of a third party, the decree passed 
in it would be null and void and might be altogether disregarded 
so far as the interest of such third party is concerned, and would be- 
no bar to a subsequent suit for possession in the Mamlatdar’s Court- 
against both the parties to the first suit. — Ohhotalal Naeotam t.. 
Kala alias Kabhai Ada, Prin. Judg. for 1897, p. 355. 

( B ) “ WITHIN SUCH TERRITORIAL LIMITS.” 

[Construction — Taluka — Towns — Jurisdiction — City of 
Ahmedabad — Daskroi Taluka. ] The jurisdiction of the Mam- 
latdars’ Courts is to extend over such territorial limits as may from 
time to time be fixed by Governor in Council, and those territorial 
limits, as a matter of fact, correspond with the limits of the juris- 
diction of the Mamlatdar qua Mamlatdar or Revenue Officer, — that 
is, with hi^ taluka. Hence towns which are situated in a taluka 
are not exempt from the jurisdiction of the Court, unless they have 
been specially^^xcluded from it. 

It being\pt denied that the city of Ahmedabad is within 
the limits of the ^askroi Taluka, the jurisdiction of the Court of 
the Daskroi Maml^ar extends over a house in the city of Ahmeda- 
bad.-— Bai Jamnav.^Bai Jadav, I. L, R. 4 Bom. 168 rS.C. Prin. 
Judg. for 1879, p. 56i\ 
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( C) “ POSSESSION OF ANY LANDS. ” 

The provisions of this section are similar to those of s. 

9 of the Specific Relief Act ( 1 of 1877 ), which re-enacted 'the 
provisions contained in s. 15 of Act XIV of 1859. Dada- 
BHAi Nahsidas V. The Sob-Collector OF Broach, 7 Bom. 
H. C. R. A. C. J., 82, when comparing the Roman Civil Law 
with the provisions of s. 15, Act XlV of 1859, Melvill, J., ob- 
serves that under the former a plaintiff could not obtain the 
interdictum de vi unless he had a juridical possession, that Is to 
say, one founded in right. And he cites Cicero pro Casina, c. 
32, “ATff id quideni satis esty nisi docet ita sc possedlsse ui nec I’i, 
nec clam, nec precario possederit.’^ Thus, he continued, a mere 
trespasser could not have' succeeded ; nor could he, in jny 
opinion, succeed under s. 15 of Act XIV of 1859. He never 
acquired what the la^y understands by possession, and cannot, 
therefwe, have been dispossessed.” — “This is, however, an ohitur 
dictum. In the the same ca.se, Lloyd, J., observed, “As reganis 
the nature of the possession necessary to sustain an action 
under s. 15 of the Limitation Act [f. Act XIV of 1859], I 
do not think it expedient to go as far as my learned colleaaue. 
The question does not arise in the present suit, and it seems to 
me undesirable to express an opinion thereon till it comes 
directly before the Court.” Then Melvill, J., admitted that 
the expression of his opinion was not authoritative. This 
opinion was afterwards adopted by Sargent, C. J., in Ami hudin 
V. Mahamad j amal, 1. L. R. 15 Bom. 685 ( a ). 

Now one may say that if this had been the intention of 
the Legislature, they would have qualified the word ''mssessiou’’ 
by the word ‘"juridical in s. 15 of Act XIV of 1859. This is 
not done even in the subsequent Bombay Act V of 1864, nor in 
the Bombay Act III of 1876', bor in the present Act. In the 
same case, Melvill, J., remarks that “the Mamlatdars, by whom 
such suits are ordinarily tried, have very vague and confused 
ideas of thei law bearing on the subject ; and I venture to 
thiuk that it is not undesirable to make such remarks as though 

(a) See also Seagek V. Hakma/ 2 Bom. L. 11.400. 

' 7 . 
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not authoritative, may induce those officers to understand more 
clearly what it is which they are called upon to decide.” It 
inust be }»reRtimed that these remarks were present in the mind 
of the Legislature when they framed the subsequent Acts. If 
t hey had accepted those remarks, they would certainly have used 
the expression 'juruUi'ul possessivih^ to remove the vague and 
confused ideas of law in the minds of the Mamlatdars. The 
l-egislature generally frame an Act in such words as can be well 
understood by the people for whom it is made. In dealing 
with matters relating to the general public, statutes are presum- 
ed to use words in their popular sense ; uti loquitur vulgus (a). 
A corrolary to the geiteral rule for interpretation is that nothing 
is to be milled or tube taken from a statute, unless there are 
similar adeipiate grounds to justify the inference that the Legis- 
lature intended something which it omitted to express (b). It 
is an elementary rule that construction is to be made of all the 
parts together, and not of one part only by itself; for the true 
meaning of any passage is that which best harmonises with the 
subject and with every other passage of the statute (o). Sec- 
tion 19 la^'s down the issues to be tried. The Lssuesare framed 
to give notice to the parties regarding the evidence which is 
relevant and which they have to produce. The issues in question 
courain the word “possession” only and not “juridical posses- 
sion.-” Further s. 21 provides for awarding possession. Here 
also flic term juridical does not appear. To give a constrnctiori 
contriary to, or different from that which the words import or 
fan possibly import, is not to interpret law, but to make it ; and 
Judges are to remember that their office is jus dicere, not jus 
dn re ( d j. 

But on reflection it will appear that the word “posses- 
smn” in this section must be eqpstrned to mean legnl posses- 
sion. Ot hci wise it will lead to ifijnstice. If the word posses- 

, t *‘ ) Interpretation of Statutes, 4 th Bd., p. SL 

( h ) p ; (c) m/.p. 42. 

( d ) - Maxwoll> Interpretation of Statutes, 4th Ed., p. 7. 
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sion were to include illegal possession, that would afford protec- 
tion to persons who acquire possession by committing offences 
or other wrongs. This could not have been the intention of the 
legislature. A statute is the willofthe Jjegislatiirejandthe 
general and fundamental rule of interpretation, to which all 
others are subordinate, is that a statute is to he expounded 
according to the intent of them that made it. The object of all 
interpretation of it is to determine what intention is conveyed, 
either expressly orby implication, by the language used, so far 
as it is necessary for determining whether the particular case dr 
state of facts presented to the interpreter falls within it (a). 
Again the language and provisions of expired and repealed Acts 
ou the same subject, and the construction which they have 
authoritatively received, are also to be taken into consideration ; 
for it is presumed that the Legislature uses the same language 
in the same sense, when dealing at different time.s with the 
same auliject, and also that any change of language is some indi- 
cation of a change of intention f b ). 

Legal possession implies a riglU to possession. This leads 
to the consideration of the phrase juridical posneasi&n, i. e. 
possession founded on ny/tf. 

Doctrine of possession. 

Various rights exist with respect to a material thing. 
For instance, with respect to a field there is the right to walk 
about the field, to till it, to allow others to till it, &c. All these 
rights are rights over the thing available against the world at; 
l&rgei juriit inre &xid.inrem. All the rights which a person 
can have over a thing are merged in one general right of owner-* 
ship. Thus it will be seen that ownership consists of rights over 
things. If a person grant a right of way to a neighbour acra«.s^ 
his land, or if the neighbour has a right to graze his cattle on 
that person’s land, the neighbour has a jus in re alieha^ i, e. a 
right over another’s land, and certain rights have been detach- 
ed from that person’s ownership and given to the neighbour. 

(a) Maxwell’s Interpretation of Statutes, 4th Bd., p. 1. 

( h ) Ibid. p. 53. 
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The disiribution of rights detached from ownership which are 
found in use is very extensive. For instance, in regard to a 
piece of land one may have a right to till it, another to walk 
across it, a third a right to draw water from a well in it, a fourth 
a right to turn his cattle on it to graz^, a fifth a right to take 
the rent of it, a sixth a right to hold it as security for a debt, 
and yet no one of these, persona would be considered as the 
osvner. So long as these rights are in the hands of other per- 
sons, they have a separate existence ; but as soon as they get 
back into the hands of the person from whom they were derived, 
they merge in the general right of ownership. However 
numerous and extensive may he the detached rights, however- 
insignificant may he the residue, it is the holder of the residuary 
right who is considered as the owner ( a ). 

Possessian originally expresses the simple notion of a, 
physical capacity to deal with a thing as we like, to the exclii- 
siou of every one else. This physical condition is protected by 
ownership ( b ). 

Posseftsidn in law is not only a physical condition pro- 
tected by ownership, but is a right in itself. In advanced sys-. 

tems of law the right of possession is considered to be separate 
from the right of ownershi|). The possession which is a simple 
physical condition may be distinguished by the name 
Law has laid down rules prescribing the mode in which the 
right to possession may he acquired or lost ( c 

The legal Gcnsequmces of possession are -(I) the acquisi- 
tion of bwnsrship by advei’se possession or delivery , \2)ina 
dispute regarding possession burden of proof is thrown upon the 
person not in possession ; (3) right to use force in defen ing 
possession ; (4) the right of the possessor to use and enjoy t e 
thing &c.( d ). 

(a ) MarkbyVElements of Law, 5th Ed., §§ 30lr to 317 

(b) Markby’s Elements of Law, 5th Ed., § 348. 

(c) Ibid. §§3,49 and 350. (d) Ibid.\ 851. 
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Corporal contact is not the element ,which.is 

involved in the conception of possession. It . is rather the 
possibility of dealing with a thing as we like, and of excluding 
others (a). 

Form of transfer.— •'Where positive law,, in cases of certain, 
transfers, prescribes a particular form or mode of delivering 
possession ( as in ss. 264 and 3L9Qf Act XIV of 1882), such, 
formal delivery, as between the parties concerned, must be. 
deemed e«iuivaleat to actual possession, even when the former 
possessor retains his control over the property. Such posse.ssioa. 
is sometimes spoken of as “ symbolical or formal possession; 

It is possession because the law looks iipou it as such ( b ). 

Acquisition of possession of Zand.— Possession of land 
sold may be acquired if the buyer enters upon the land and the 
seller withdraws or signifies his assent, or if the purchaseT 
stands near to the land and the seller points out the vacant la^^d 
with a view to transfer possession, provided that in either case 
there is no opposition on the part of a third person ( c ). 

Retention of possession of land. — When possession is once, 
received, It is not necessary that the possessor should remain mi, 
or even near the land in order to retain possession. He will 
continue in possession, if he can reproduce the physical power 
of dealing with the land at any moment he wishes it ( d ). 

Loss of possession of Zaad.— The possession of immove- 
ables lasts so long ns there is any physical control over them, and 
ceases when that physical control ceases. One does not lose 
possession of his house by filling it with his friends and servants, 
even if he should go away, and leave them there. But should 

(a) Markby’i Elemertts of law, oth Ed., § § 353 and 354. 

( b ) Ihid. ^ 858 ; JuGoobundhu v. Ram Ohawdba, I. L. R. 
5 Calc. 584 ; LoKEsaoE Koer v. Purguk RoY, I. L. R. 7 Oalc. 418 
Rckjit SiHoH V. Bcnwaei L.vt S^HO, I. H R. 10 Calc. 993 ; Roza 
V. LiicsiiMAtt, Prin. .Tudg. for 1896, p. 230. 

{ c ) id arkby’a Elements of Law, 5th Ed., §§ 3o5 and 356. 

( d ) Jiid. § 357. 
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they, oil hfs return, refuse him' adtaittance, dedinitig^npon some 
pr€d»xt to acknowledge hia rights as owner, the«i until he bae 
«jected them, he has lost possession t a ). 

Mental element in conceptkn of po55essmn.-^Th order to* 
constitute posseasiotV in a legal sense, there must exist, not orrlv 
the physical ' power to deal ' with^ the thing as we like, and to- 
ex(Aude others, but also the deternuhation to exercise that physi- 
cal power on our own behalf ( b ). 

Possession may be transferred by bbatige of mind only. 
Tor example, I and my lodger occu py my house, 1 sell the house, 
pass a rent-note and continue to occupy ; here my lodger has 
the possession ( c ). 

An intention to possess need not be Gonutantly pTQSBnt in 
order to constitute possession ( d ). 

An intention to abandon possession is to ^ inferred from 
surrounding circumstances. Sometimes it is necessary to as- 
certain the exact point of time when possession is lost. In the 
absence of evidence to the contrary it must be presumed that 
the date of thej/ir.<<f indication of an intention to abandon, is the 
date of the determination to abandon possession. For example, a 
cultivator not cultivating the land for several years may be pre- 
sumed to have determined to abandon possession on the first 
omission to cultivate ( e ). 

,* 'J ^ ■ 

A person can be in possession of a thing by his represen- 
/afm, provided the latter determines to allow him to exercise 
his control. For example, one may possess money in the pocket 
of his servant. Such possession is not fictitious but rea/ (f). 

When my representative determines to assume control 
on his own behalf, or to submit to the control of another than 
myself, my possession is gone ( g ). . r 

( a ) Markby’s Elements of law, 5th Ed.,§ 3fi6. (b) Ibid. § 364 . 
(c) § 368. ■ (d) 

( e ) /iid §. 370. ( f) /(5iVA §.§ 37 ',r-r^ 373 . 

( g ) Ibid. § 373* 
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Exception . — When someone intrudes upon the property 
•of an absent owner, the possession of the owner does not cease (a)* 

If the representative assume control over a thing on be- 
balf of the principal withottt his knowledge andlf the principal 
afterwards assent to the apt, this is sufficient to constitute the 
[lossessiou of the principal, provided the act of the representative 
be within the scope of his anthority. The maxim of law is 
'Qtnni.^ ratihahiHo vefTotrahitUT et nidiidnto pTlori eipiipdratuTr 
«. 1 °. a subsequent ratification has a retrospective effect, and is 

equivalent to a prior command (b). i 

It may appear that as possession, requires 2 ^ deter- 
mination of the will, and as the law considers that infants and 
lunatics are incapable of making such determination, they are 
incapable of acquiring possession: It may also seem that as 
they cannot give their assent, they cannot acquire possession 
through the act of a representati ve. But the law is that the 
representative of an infant, that is the parent or guardian, and 
the representative of a lunatic, that is, his committee, can supply 
the mental deficiency of the persons whom they represent. 
Hence if the rejiresentative or his principal has the physical 
control over a thing and the former determines to exercise it, 
the possession is complete ( c ' 

In order to constitute possession through a represent 
tive, three conditions must be fulfilled : — , 

(1) The representative must have the p/iysicoZ. control 
over the thing . r ■ 

( 2 ) The representative must determine that this phy- 
sical control .shall be .exercised on behalf of hi» 

( 3 ) The principal must assent ‘to its being so ‘ exet- 
^ "bised''(d 

( a ) - iVlapkhy’s Elements of .liftWi btk Ed.. § 373. ^ 

( b ) Btponi’s Legal Max. 7th Ed,, p. 853. ^ 

(c) Markb/s ElerJtents of law, 5th Ed., § 376. . 

( d ) Ihtd. § ’M S. . , . ' ’ 
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Defivaiim possession h the possession which one person 
has of the property oi another ( a ). 

B . — In the case of a representative, the legal possession 
is in the principal, the representative having merely the detention; 
while derivative possession is true legal possession ( h. ) 

The question who has the legal possession is important 
in the following relations, viz.— principal and agent, lender and 
borrower, letter and hirer, pledgor and pledgee, mortgagor and 
mortgagee, and bailor and bailee. 

It is a fundamental principle that only one person can he 
ih possession of the so me thing at the same time ( c )■ 

Possession of co-oioners. — When there are several co 
owners, each exercises his control over every part of the pro- 
}>erty, partly on his own behalf in respect of his own share 
and partly as representative of his co-owners in respect of their 
share. He has, therefore, the detention of the whole, hut is in 
possession of his own share ( d ), 

Reasons for protecting powe-fs/on.— The motives which 
have induced the^law to give protection to the fact of possession, 
whether of the Aillest or of the derivative kind, are not far to 
seek. Some writers have, however, thought it necessary to 
discover a somewhat mysterious explanation of. what might 
otherwise have appeared simple enough. * The ground of this 
protection ’ says Savigny, * and of this condition similar to a 
right, has to be ascertained. Now this ground lies in the 
connection between the above condition of fact and the party 
possessing, the inviolability of whose person extends to thosd 
.sorts of disturbance by which the person might at the same 
time be interfered with ... The case occurs where the violence 
offered to the person disturbs or puts an end to possession. , An 
independent right is not, in this case, violated, but some change 
is effected in the condition of the person to his prejudice; and 
if the injury, which consists in the violence against the person, 

( a ) Markby’s Elements of Lavv, 5tU Ed,. § 380. (b) Ibid. § 38-. 
(c) § 397. (d) M § 399. 
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is to be wholly effaced in all its consequences, this can only be 
effected by the restoration or protection of the status quo, to 
which the violence extended itself. The same view is also to be 
found in an English case ( a ). ‘These rights of action’, said 
the Court of Exchequer, ‘are given in respect of the immediate 
and present violation of possession, independently of rights of 
property. They are an extension of that protection which the 
law throws around the person.^ 

The word possession is not defined in this Act, and this is 
likely to cause confusion in the minds of officers as well as par- 
ties in particular cases. The following notes, however, from 
English cases will be found useful in determining some cases : — 

A landowner who accomodates a poor relation with a 
cottage and garden, does not necessarily part with the possession 
of the property occupied by such poor relatiim. His possession, 
such as it is, may be the possession of the landowner. If a land- 
owner allows his gardener, or servant, or workman employed 
upon his estate, to live in a cottage thej’eon rent-free, the posses- 
sion of the servant is the possession of the master, and the ser- 
vant has no greater interest in the land than a coachman who 
occupies part of his master’s coach-house, or sleeps over his 
master’s stables. And if a landowner, from motives of kind- 
ness or charity, allows a dependant, relative or friend to occupy 
a cottage and land upon his estate, and the landowner, during 
such occupatiou, continue to exercise acts of ownership over the 
land so occupied ; if he repairs the buildings, cuts down or 
plants trees, or causes drains to be made through the land, or 
quarries and carries away stone, all these acts of dominion 
exercised by him over his own property show that he has never 
parted with the possession of it, although he has allowed an- 
other person to occupy it ( b ). 

Where it was proved that the plaintiff was tenant of cer- 

( a ) Eogees V. Spence, 13 M. and W. 58L 

( b ) Turner v. Deo, M. & W. 845 ; Addison on Torfs, 2ad 
Ed., 26-2, 2fl3. 
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tain morns in the defendant’s house, and that the defendant un- 
lawfully locked the door and kept him out, it was held that 
there had been an actual entry by the defendant into the 
plaintiff’s rooms so as to snpiiort an a-llefration that the defen- 
dant broke and entered the rooms of the plaintiff and expelled 
him theretrom ( a ), 

Whenever a person has a lawful authority to enter lands 
for any imrpose whatever, and he exceeds hia authority by doing 
on the land what he had no right to do ; or by stayino- longer 
than he had a right to stay, he becomes a trespasser ab initio 

( b ), and a suit may be maintained for disturbance of posses- 
sion. 

Proof of the possession of tlio key of a building is no proof 
of the possession of the building itself ( c ). 

'Wliere the plaintiff held some marsli-land under a te- 
narit-for-life, so that his interest ceased on the death of the te- 
nant for life, and at the time of the determination of the life- 
interest and down to the time of the coniiuissiou of the trespass, 
and the cominenoement of the action the plaintiff had no ser- 
vants or cattle, or anything upon the land to show that he con- 
tinued in possession ofit, it was held that there was no proof that 
he was possessed of the land ( d ). 

Joint possession. 

To m ake joint possession ail exclusive one is disturbance 
of possesvsion. 

One tenant-in-common may sue his co-tenant-in-coromon 
for disturbance of possession by an act which destroj's the sub- 

( a ) Lane v. Dixon, 3 C. D. 773. 

( b ) Com. Dig. Trespass ( 0 ). 2 ; Six Carpenters’ case. 
Smiths’ L. 0. ; Rekd v. IIauiusox, 2 W. Bl. 1218 ; Aitkenhead v. ' 
Blades, 5 Taunt. 197. 

(c) Hevictt V, Brown, 5 Bing. 7. 

( d ) 3iu VVN v. N OXLEY, 3 E.xcli, *221 IS L. J., Exch, 39, 
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ject-miitter of the tenancy-in-common, and which amounts in 
contemplation of law to an actual ouster ( a ). 

[ Suit to be pat in joint posses-'^ion — ■Jarisdiciion. ] The 
plaintiff sued in the Mamlatdar’s Court to be put hack in juuit 
possession with defendant of a thikan, the joint property of the 
plaintiff and defendant, of. which defendant held sole po-ssession 
under a lease for a year which had just expired. The Mamlatdar 
passed an order declarino; the plaintiii entitled to joint possession. 
On application to the High Court it was held that as the thikan 
was joint property and had never beiid divided, the plaintiff never 
had sole posse.ssion of half the thikan. and the jMamlatdarV Court 
could not aw'ard him sole possession of a half. Plaintiff being out of 
possession, all that he could sue for was either a decree declaring 
him entitled to joint possession with defendant of the whole thikan, 
or a partition decree awarding him separate possession of a specifie 
half of the thikan. The Mamlatdar’.s. Courc, however, hari no 
jurisdiction to make either the one decree or the other. The Mara- 
latdar’s decree was therefore set aside leaving the plaintiff to seek 
his remedy in the Civil Court. — K eso Dinkau Ran.^dr v. Mono 
Sakharim JosHt, Prin. Judg. for 1883, p. 120. See also KR'sn:N.A 
VALAD Govindv, Gopal valad Dadu, Pi’in. tTudg. for 1890, p. 31G. 

[ Hindu famil// — Joint (ennnts — Obstruction hif only one or 
more of the members — Disturbance of p mession — Suit for injunction, ] 

Judgment — As the authorities ( see Babaji BniK\.ir Pi>rGi,R 
V. Gopal BIX PuAGHU KuBi, I. L. R. 3 Bom. 23 ; Goni v. Morax 
and Ddrga v. Joa' Isa.saix I. L, R, 4 Calc., 9(1 ; and Radha Pro- 
shad Wasti V. E.'iUb’, I. L. R. 7 Calc., 414 ) show that some of the 
members of a Hindu family cannot, without the consent of the 
others, eject tenants, it follows that an obstruction by one or move 
of the members of the family, without the consent of the other 
member or members, such as preventing the tenant from enjoying 
the fruits of his tenancy, must be regarded as an illegal interference 
with the tenant’s rights and the proper subject of an injunction. 
We must, therefore, reverse the decree of the Mamlatdar, and 
direct that an injunction issue against the defendants, with cost.s 

( a ) Wilkinson y. Uaygarth, 12 Q. B. 815 ; Addison on 
Torts, 2nd Ed,, 927. 
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on the defendants in the lower Court. — Shiddapa pin Ohemnapa v. 
Vishnu Dattatraya Beianda.iii, Prin. Judg. for 1893, p. 147. 

Joint Hindu family — Obstruction to common door — Suit 
h)/ one member for injunction. ] The plaintiff and defendant were 
members of a joint Hindu family. The plaintiff sued to recover 
joint possession with the defendant of the door of a certain house, 
and for an injunction against the defendant, who ( he alleged ) 
obstructed his use of the door. He alleged that he and the defen- 
dant were owners of the house in equal shares; and that the door 
was jointly used by both of them. 

The defendant pleaded that the plaintiff was not entitled to 
an injunction, and that his remedy lay in a suit for partition. 

On second appeal the High Court decided that assuming that) 
the plaintiff was in possession and enjoyment of portion of the 
house before the door was closed, and that the only ingress to that 
portion was by the door, the closing of it would amount to ouster. — • 
Anant Ramiiao V. Gopai, Balvant, I. L. U. 19 Bom. 269 ; S. G. 
Prin. Judg. for 1894, p, 111. 

[ Decree of Civil CovjVt for joint possession — Talcing produce 
by a co-owner-^ liemedy as between joint owners. ] In execution of 
the decree obtained in 1886 in a Civil Court the plaintiff and the 
defendants were put into joint possession of certain land. The 
plaintiff subsequently brought this suit in the Mamlatdar’s Court 
to recover possession of the said land, alleging that the defendants 
by taking cocoanuts from trees standing thereon had dispossessed 
him of the said land otherwise than by due course of law. The 
Mamlatdar held that the plaintiff had been thereby dispossessed, 
and passed a decree ordering the defendants to deliver up possession 
of the land bo the plaintiff, together with the trees growing thereon. 
On an application under the extraordinary jurisdiction the High 
Court held, that the Mamlatdar had no jurisdiction to pass the 
decree. The Civil Oourt had passed a decree giving the parties joint 
possession of the land, and the Marahitdar had no jurisdiction to 
override that decision and to place the plaintiff in exclusive posses- 
sion. By the decree of the Civil Oourt they were determined to be 
joint Owners, and the remedy in case of unequal possession or taking 
of proJuce was a suit for an account or for partition — Bhau v. Dade 
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KnisiiNAJi Bhagvi, I. L. B. 21 Bom. 77; S. C. Prin. Judg. for 
1896, p, 196. 

Evidence of possession. 

The fact of possession as every other fact (excluding the 
contents of documents) may be proved by oral evidence ( a ). 
General and vague statements are, however, of no use. If the 
^vittmsses speak of the ‘disputed land,’ if they say that they saw 
])laiutiffs ‘in possession,’ or that they saw them ‘collecting rents, 
then such statements are extremely general ( b ). 

[ Jvts ofownenhip. ] Possession is proved by acts of owner- 
ship, varying according to the nature of the property. It depends 
on mixed questioiss of law and fact. To constitute pO'Session, the 
evidence should show specific acts of ownership, and those acts 
should show an exclusive exercise of dominion over the property (c). 

Acts of ownership exercised on one portion of an estate are, 
as a rule, evidence of possession of the whole. — Loan Advocate v. 
YoOng, 12 Ap. Cas. 544. 

[ Entry of name— Pay moM of A.^semneni ] The fact that 
a person’s name has been entered in the Government books, and 
that he lias paid the Government assessment, though it may not be 
evidence of title, is very strong evidence of possession.— D evaji Ga- 
YAJi V. Godabhai Gadbha!, 2 Bom. fl. 0. B. 28. 

[ Statement of witness. ] A statement by a witness that a 

party is in possession is in point of law admissible evidence of the 

( a ) The Indian Evidence Act (I of 1872), s. 59. Mani- 
RAH Bbb v. Debi Oharan Deb, 4 Beng. L. Pv., F. B., 97 ; S. O. 13 
W. R, F. B. 42. See also Ishan Ohander Behara v. Ram L«»- 

CHUN, 9 W. R. 79. T T P 

(b ) JoYTARA Dassee V. Mahomed MoHaruck, i. Li. iv. a 

Calc, at 983 and 984. „ ^ . 

(c) Colleton Specific Relief m India, 2nd Ed., p. /4, 

JoxEsv. Williams, 2 M. L. W. 320 ; Lord Advocate v. Lord 
Bhantyre, 4 Ap. Cas. 770 ; IsHAK Ohunder Behara v Ram Lo- 
ghunBehara,9W. R. C. R. 79; Jagabandhh Das v. Dinaban- 
DHU Das, 2 Beng. L. R. App. 30 ; S.va Subramaxv.v v. Secretary 
OF State, I. L. R. 9 Mad. 2&<.'. 
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fact feliati such party was in possession. — M aniram Drr v. Debi 
Chau AN Drb, 4 Beng. L. li S'. B. 07 ; 18 W. R. F. H. 42. See 
also IsHAN Ohandeu Behara V. Ram Lochun, 9 W. li. 79. 

[ Jangle — Eovhnce of title — Presiimplion, ] In disputes as 
to the fact of possession of jungle or uncultivated lands it is only 
when neither party has exercised acts of ownership over such lands 
that the Court may resort to evidence of title, and presume that the 
party who has the title has also the possession. — ^Ram Bandiiu v, 
Kusu Bhathu, 5 Cal. L. li. 481. 

[ Surveg proceedings. ] Survey proceedings are primd facie 
evidence of possession at the time of the survey ; but they would 
give rise to no presumption of possession at a date a year later than 

they had been made. — IvussEssou Roy v. Juggodishoui, 7 C. L. R. 
i'6U. 

[ Receipt of rent. ] Receipt of Tent is good evidence of 
possession ,* but its non-collection on a particular portion of the 
property is no evidence that the possession of the property was 
<li8turl)ed — Pondar Bindoo Maiiantee v. Moiiusn Chundeu Sen, 

20 W R. 0. R. 188 j Abdooc. Ali v. Abdool Ruhman, 21 W. 
R. 429. 

[ Ross^sd'in and actual user — Character of the land — 
Pcidence of piseessiin — ,1/oYe of enjo/iment. ] Possession is not 
Jiece.ssarily the same thing as actual user. The nature of the 
possession to be looked for and the evidsmee of its continu- 
ance must depend upon the character and condition of the land 
in dispute. Land is often either pernianeutl)' or temporarily in- 
capable of actual enjoyment in any of the customary modes as by 
residence or tillage or receipts of a settled rent. It may be in- 
capable of any beneficial use, as in the case of land covered with 
sand by an inundation; it may produce some profit, but trifling in 
amount, and only of occa.sional occurrence as is often the case with 
jungle land. In such cases it would be unreasonable to look for 
the same evidence of possession as in the case of a house or a cul- 
tivated field. All that can be required is that the plaintiff should 
show such acts of ownership as are natural under the existing c-'n- 
‘ditiori of the land, and in such cases when he h;is done thus, his 
possession is presumed to continue as long as the state of tlie 

land remains unchanged, unless he is shown to have been dispo.s- 
aessed. 
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When Ifmds, which have been in such a coiKUtion .as to be 
incapable of enjoyment in the oniinary modes are reclaimed and 
brought under cultivation, tiie change is in many instances gradual 
and difficult of observation while in progress. Diluviated land may 
take years to- reform. »lungle land is often brought under cultivation 
furtively by squatters clearing a patch here and a patch at irregular 
intervals of time. So that it may be a matter of extreme difficulty 
to prove as to any piece of land the exact date at which its con- 
<lition became altered. And as the plaintiff is in the abcense of 
dispossession presumed to continue in possession as long as the state 
of the land remains unchanged, it is essential to enquire on whom 
the burden of proof of the date of the change lies. — T hakur Sino 
V. BiiooBnAj Singh, I, L. R. 27, Calc. 25 at 28. 

[ Native families — Manager — Possession — Female memhers. ] 
In dealing with the question of pos.session as between brothers and 
sisters in native families regard must be had “ to the conditions of 
life uiid(?r which sucli families live ” and to the fact that in such 
familio.s the management of the property of the family is, by reason 
of the seclusion of the female members, ordinarily left in the hands 
of the male members. In the case of such families slight evidence 
of enjoyment of income arising from the property is sufficient prtmd 
facie proof of possession.— In ay at Hi sun v. Ajli Huskn, I. L. R. 20 
All. 182 at 185. 

[_fieceipis for revenue.'] Possession of receipts for Government 
revenue, though evidence of possession, does not prove it. — L ai.lbb 
Singh v. Amuit Kooer, 17, W. R 0. R. 490. 

♦ 

[ Purchase of land — DeJiverji of rent notes hg tenants to 
purchaser — -Obstr action b>i defendants to tenant of plain tiff — Suit for 
injunction — Jurisdiction. ] Plaintiff alleged that he purchased 
laud from S and received delivery of rent notes passed to the vendor 
by his ( vendor’s ) tenants, and that obstruction was caused to the 
plaintiff’s tenant who was cultivating the field. He prayed for an 
injunction against the defendant not to cause obstructhm. The 
IMnmlatdar decided that the plaintiff be put in possession of the 
plaint land and the defendants be required not to further disturb 
him. 

The defendant applied to the High Court. 
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Judgmeni.— ^ha pliuntiff never has had actual poRsea.sion of the 
land. It he has a good title under his purchase from S, he must) 
assert the same in the ordinary Civil Court.- — Ramr.ao Shankar v. 
Santan Marian Fkr.nanues, 2 Bom. L. R. 5L5. 

[ Possefts'ii'v suit — Jilamlattlar — Act^lX of 1S41— District 
Judge — Order — Fosss.tsiua vested in Nazir — Jurisdiction ] A 
Mamlatdar entertained and decided a possessory suit in plaintiff’s 
favour, although the District Judge had, on defendant’s motion, 
issued an order under Act XIX of 1841 rsspecting the same pro- 
perty, vesting its possession in the Nazir of the Court : — 

lleld^ that it was not necessary to quash the order of the 
Mamlatdar on that ground alone, as the District Judge’.s order was 
apparently an interlocutory and temporary one. If the District 
Judge eventually confirmed the Nazir’s possession, then the Mamlat- 
dar’s order was of no effect ^ and if the District Judge considered that 
the defendant was not entitled to the protection under Act XIX of 
1841, then the proceeding under that Act would come to an end 
and the Maralatdar’s order which would be in conformity with the 
District Judge’s order would come into effect. — N aravandas Ra- 
tansi V. Jhaverb.ai kom Damodhar, 2 Bom. L. R. 613. 

( D ) “Premises.” 

In law the term premises is applied to a building with 
its adjuncts ( a ). 

[ Construction— Jurisdictinv. '] The word ^premises’ is used 
in its ordinary sense so as to include houses. And this view is 
apparently borne out by the c.ase Baji Dev r. Sadashiv Biiaishan- 
KAK ( ,T Bum. H. 0. Kep., A. C. J. 158), which shows that the 
Court has recognised the Jurisdiction of Mamlatckr’s Court in regard 
to houses.— Ba I Jamna v. Bai Jadav, I. L. R. 4 Bora. 168. 

[ Inspection hy Mamlatdar. ] It is not incumbent upon the 
Mamlatdar to go to inspect the premises, unless an application is 

made for thac purpose.— ( G. R. No. 4590, dated 26th Au-mst 
1874. ) 

(E) “TREES.” 

The word “fjve” is not defined in the General Clan.s<>s 


( a ) W ebster’s English Dictionary. 
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Act (X of 1897) nor in the Bombay General Clauses Act (I of 
1904). . .The word must» therefore, be understood in its ordinary 
sense. It means a plant whose stern or stOdk is woody, branch- 
ed and perennial, and above a .certain size. Trees and' shrubs 
differ only in si;ie, and there. is no absp.lnte limit between them* 
When a plant of the above description is more than eight or 
ten feet high, and not clinibing, it is generally called a ifeCi 
When it is less than this, it is called a But there are 

many exceptions to this on both sides ( a). ' 

From the wording of the section it Is plain that a Mam- 
iafcdar will have jurisdibtion to award the possession of trees* 
though they be situated within the limits of towns and cities. • 

[ Tree^ overhanginff neighbour’s land-^ Itight to hdre branches 
oftHcs Nuisance— Easenienis /\ct of 1883.) ] Plaintiff stied 

for an injunbtion restraining- the defendant ' from allowing the 
branches of a tree belonging to him to overhang plaintiff’s land, and 
for an order directing him to Out off the branches. Defendant 
pleaded that the branches of his tree had projected over plaintiff’s 
land for forty yeaivs, and contended ho had, therefore, acquired a 
prescriptive right of the nature of au easenlent over plaintiff’s land. 
Held that the plaintiff was entitled to ciit away the branches which 
overhang his landj though they had done so for more than forty 
years. — Haui Krishna Jos £it v. Shankar Vithaii, I. L. R. 19 
Dorn. 420. . ' - 

( F ) “CROPS.’’ 

The wotd “ crops ” means that which is gathered ; the 
poru or fruits of the earth collected ; harve.st. . The word in-- 
eludes every species of fruit or produce, gathered for toah or 
beast. It also Means corn and other cultivated plants while 
.growing ; a popular use of the word ( a ). 

(G) “FISHERIES.” 

A fishery is a place for catching fisli with nets or hooks 

on the seacoast or on the batiks of rivers ( b ). 

.4 

(a) Webster’s English Dictionary. 
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The Rights of Fishery. 

The right of fishing is a right which may exist either ia 
Connection with or indonendent of the o\vrtershi[) of the soil over 
which water flows. . When- this ri.crht is connected with the' 
owner.ship,of the soil, it is a right of property, one of the profits’ 
of the land, and has been called a territorial When it is 

iiidepen(lent of the ownership of the soil, it is either a common 
right, or it is a profit or eas-ment over the^ soil of another 
founded on urant or prescription from the owner of the soil, or' 
from the Grown ( a ). 

It is not an easement, but" a jorq/i/ a prendre ( b ) in the^ 
soil of another, and cannot be claimed by prescription by the 
public, or by a largo and indefinite class such as “owners and 
occupiers.’- 

As such'23rq/^f a prendre, a fishery may exist either in 
gros.f, or as appurtenant to a manor, and, in some cases, as 
appurtenant to a house or to land. 

Fishery is of four kinds, viz • 

(1) A rommnn fishery. This is a right which all the 
public have to fish in the sea and in tidal navigable rivers. 

(2) A severed dshery. This is a right of fishing in a 
particular place exclusive of all others. It exists pi'/nzayfic/e in 
the owner of the soil of non-tidal waters. It may be enjoyed in 
nnn-tidal waters by a stranger by grant or prescription to the 
exclusion of the owner of tlie soil. 

( '^ ) fishery. Tills is a right of fishing in si 

particular place, not extensive, but co-extensive with the rights 
of others. 

The main distinction between a several and a free fishery 
is, that the one is exclusive, and the other is not ; and that, in 

C a ) Coulson and Forbes on the Law of Waters, 2nd Ed 

p. 337. 

( b ) i. e., a right to enter on the land of another, and take 
therefrom a profit of the soil.— Law Lexiem, 
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noM-tidal water, a several fishery implies a right to the soil* 
while a free fishery does not. A free fishery may be claimed iu 
gross or as appurtenant to land ( a ). 

(4) A common fishery appears to be much the same 
as a free fishery, t. e., a right not exclusive to fish in a particular 
place, and is often used in this sense, but it is generally used to 
express the right acquired by tenants of a mauor to fish in the 
waters of the lord ( b ). 

Fishery in Tidal Waters. 

The right of fishing in the sea between high and low water 
mark, in tidal waters, in estuaries and arms of the sea, and in 
public navigable rivers, so far as the tide ebbs and fl<jW8, is 
primd facie vested in all the subjects of the realm. 

Fishery in Private Streams. 

The proprietors on either side of the river are presumed 
to be possessed of the bed and soil of it moietively to a supposed 
line iu the middle, constituting their legal boundarv, and bein<j 
so possessed, have an exclusive right to the fishery in the water 
which flows above their respective territories. Where a man 
possesses land on both sides of the water, he has primd facie 
the sole right of fishing therein ( c ). 

This right is a right of property, one of the profits of the 
land, and has been called a territorial fislLerij, 

As this right, in the case of opposite proprietors, only 
extends pmna/ftciV to the middle line of the water, each can 
only fish, whether with rods or nets, up to that boundary ; and 
if either casts his not or line beyond that boutidary, he id 
liable to an action of trespass, unless he can prove a right to 
the whole fishery. 

The rights of shooting and fowling, unless specially 
reserved in a lease,, are vested in the occupier or tenant of the 
lands, and not iu the landlord. In an ordinary lease of lands, 

( a ) Ooulson and Forbes on the Law of Waters, 2nd Ed,, 
p. 311. f 

(b) Ibi4. 3i2. (c) 362. 


I 
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including waters or streams, the right of fishing is necessarily 
implied as part of the general right to the soil and water unless 
the lessor specially reserves it. 

The presumption that the owner of the soil of the bed of 
a non-tidal river is also owner of an exclusive right of fishino- 

O "q 

therein, may be rebutted, but if not rebutted, it is the legal 
'presumption, , 

The lord of a manor, being primd fade the owner of 
the waste lands of the manor, will be -prirnd fade entitled to 
the right of fishing in the waters of the waste. If any one 
.claims a right of. fishery in another’s water, the onus of proof 
is on him,. . 

A free fishery may exist in private waters by grant or 
prescription from the owner of the soil. It is sometimes also 
called a common of fishery, and is a right of fishery not exclu- 
sive in a particular place and as such may exist in the owner 
of the soil in conjunction with a stranger, or in two or more 
strangers to the exclusion of the owner of the soil. 

The erection of a weir or other engine obstructing the 
passage of fish, though not a public nuisance and indictable, 
is an interference with the rights of the owners of other fisheries, 
and is as such p'zmtt/ao/fi actionable as is also the enhancino^ 
and enlarging of existing weirs. ° 

The pollution of the water of a stream, so as to render 
it unfit for fish to live in, is actionable and ground for the inter- 
ference of the Court by injunction. 

Fishery in Lakes and Pools. 

^ With regard to, the law as to fishery in small ppn.ds or 
pools, included in one property or manor, there can be rm doubt 
that the owner of the property or manor has ' the 
exclusive right to fish therein. Where the hoiindiiry of two 
properties passes along the pool, it is taken'to coincide with the 

medium filuni of the pool, and the fishery wiW follow this boun- 
dary line (a). 

Ooulson and Forbes on the Law ^Waters, 2nd Ed., 



Bee. 6, 0,H. ] Bom. Aot II of 1906. 




The right of fisbetry in canals and ariifibial wjiter-couraos' 
iis incident primd facie, to the ownership of the soil, as is the 
case in all ocher non-tidal waters, aad it is clearly competent 
for the canal proprietors to let their right of fishery, if they 
should see fit. 

An action will lie for the breaking and entering a several 
or a free fishery. The pollution of a river, which has the 
(effect of killing or driving away fish, may be restrained by in- 
Jnnetion. In a case where a Man, by making an embankment 
and enclosing the bed of a river, shut out and prevented the 
tide 'from reaching a mussel bed and hreedi?ig ground, the 
Court granted an injunction to restrain this encroachment on 
the principle of irreparable damage to the fishery, without 
entering on or deciding the. question as to the right of owner- 
ship in the soil ( a ), 

( H ) » THE USE OF WATER,” 

The divisions and subdivisions of water are as indicated 
below in a tabular form; — . 

WATER. 


Surface. Subterranean. 

.! } 

1 j 

Flowing, Stilk Flowing. Still. 

_i 1 

In defined In undefined In defined In undefined 
channel. channel. channel. channel. 

Water is of two kinds: — 

fl) 5wr/(jce water 5 (f. y., Oceans, seas, rivers, lakes, 
ponds, springs, Ac. 

(2) Suhterranean ’wa.ter ; e, p., water percolating 
under ground. 

Surface water is of two kinds : — 

( 1 ) Flowing ; e.y., rivers, streams, &c. 

(a) Coulsonand Forbes on the Law of Waters, 2nd Ed ’ 
p. 643. ’ 
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( 2') Still ; oceans, seas, lakes, wolis., ,&c, 

6i(bierrcfnea)i is of tvvo kinds : — '■ ■, - 

(1) Flowing y e. g.^- water percolating throilgh'the 
strata of the earth. 

( 2 ) Still ; e. g., Water confined within the earth.. 

Surface flowing imteris of two kinds : — ^ 

(1 ) Flowing in defined ctm\xnQ \ ; e. gi, riversy waters- 
courses, &c. * 

(2) Flowing in iimiflned channel; e, g., water 
diffused or squandered on the surface of the earth. 

Subterranean Jiomng Water in of two kinds r 

(■ 1 ) Flowing in deflned chamvel y e. g., water flowing 
in pijies under gtomid, &c., 

( 2 ) Flowing in undefined dutnnel ; e. water per- 
colation fchrouijh irarioiis sfenita of the earth* 

Again water is of two kinds r— (1) Pure and (2) Polluted. 

A water-course is a body of water issuing ex jwe naturae 
from the earth, and by the same law pnrsuinir a certain direc- 
tion in a defined channel, till it fonns a confluence with the 
sea. 

A spring of water is a natural source of water, of a defi- 
nite and well-marked extent. 

A stream of water is water which runs in a defined 
course, so as to be capable of diversion. 

A river is a running stream pent in on either side with 
walls and banks. 

A natural stream is one which arises at its source from 
natural causes and flows in a natural channel ( a j. 

An artificial stream is one that arises by the agency of 
man, or, thoiiyh arising from natural causes, flows in a channel 
made by man ( a ). 

A pool is a mere standing water with no current at all. 
It is a work of nature. 

( a ) Goddard on Easements, 4th Ed., pi 70. 
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A pond U a lake of small «ize. It is a work of art. 

A subterranean, stream may flow in such a knoam and 
defined channel as to give rise to similar rights as would exist 
^bovegr^ujid ( a). ... 

The principles which regulate the rights to water flowing 
in known and defined- channels, whether 'upon or below; the sur- 
face of the ground,, do not apply to water, ..whether . .under or 
above ground, having. no certain course. Of defined limits, sucb 
as that merely percolating. , through the , strata of the earth, or 
that diffused over its surface, such water not being 8u.bject to 
the law of water-courses. 

A stream begins at the point where the - water palpably 
ri.sea to the surface and forms a channel and extcudstiliitl- 
mingles with the sea. . , ... 

. 1 1 is not,, however, necessary to constitute a Nvatercourse' 

that the w.ater should flow coiitinually, as a, channel maybe- 
■occasionally dry. 

Every water>course consists of J— ^(1) the bed; (2) the bank 
•or shore and (3) the wajter. 

The right to the Use of the water of a water-course does 
not arise from the ownership of the soil thereof, but from the 
right of atcess lliift^to, ' 

Natural Rights and Duties of Riparian Owners. 

The word * riparian * is ^relative to the bank. 1 he ex»- 
pressiem ^ ri piiTian. ln}id ^ means land which abuts- on a stream* 
eit her natural or artificial. JRiparian Proprietijrx are owners- 
of lands bounded by a river or a water-course. 'Riparian rights' 
are the natural, rights which a riparian proprietor has as such.. 
•They are .distinguished from easements acquired by prescrip'* 
tion, or grant, e.xpress or implied, (b) 

( a ) Coulson and Forbes on the Law of \\ aters, 2nd Ed., 

^p..58, , .. ■ 

( b ) Ihi<h p- 112 el teq, I 
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Eipariaii eights 'otily exist as to waters flowing in a 

channeli They mray exist on the banks of tidal navw 
gabks rivers as Well as on non'navigalfle streams, save where 
cxivtirolled by the pnbUc right of navigation. It i* ti'eC'essary to’ 
the cxistcnoe of such riparian rights that the laud should he to 
contact with the flow of th^ stream. 

All persons haring lands on the rwargin of a flowing, 
stream havc» by nafflre, certain rights to ii'se’ the water of tba^t 
stream, whether they exercise those rights of not ^ ai«i fihey may 
begin to exercise them wlfen they will. 

The rights of a riparian proprietor, with resipect to a> 
stream, are limited only by tiiose of persona in' a simitar oiT 
analogous position with hfmself. 

The rights of the riparian proprietors on thn banka of H 
natural water-course are c'Wporeal; while those on' fltte batiks of 
an artificial water-course are rncorporia'ly i. e., they are' easements 
(a). These latter are dependant on the' words of the grant of on 
the nature of the user. 

The right to the enjoyment of a natural stream' of wa'Uer 
on the, surface ex jure natarce belongs to the proprietor of the 
■adjoining lands, as a natural incidenf to the right to' th'o soil 
it.self. tie ha'^ the right to have it come to him, inri'ts natu'ra't 
state, -in flow, quantity and quality, and! to go from hiur withou'tJ 
-.obstnicrion. 

• Flowing water is pithlici jiiris not in the sense' that it is' 
i^cauwi Viicans to which the first occupant may acquire an ex- 
■elusive right, but that it is public and common in this sense 
'only that all niuy rea.sonably Use it who have a right of access- 
£to it, and that none can have any property in the water itself, 
•except in the particular portion which he may choose to 
■abstract from the stream and take into’ bis possession and that 
'during the time of liis possession only. 

Any unauthorized interference With or use of the water 

( a ) 1^’or the definition ol *' li/dmnent ^ see the Indian- 

Easements Act ( V of 1883 }, s. i. 
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to the prejudi^je of one entitled to its use, is the subject of an 
action for damage, and may be restrained by injunction. 

Pnmd fadct every proprietor of land along the margin 
of a river or stream of running water above tide water is the 
proprietor of the land covered hy the water up to the middle 
thread of the stream. If the same person he the owner of the 
laud on both sides of the river, he owns the bed of the whole 
river to the extent of the length of his land upon it, and as 
owner of this land, he has all the rights of a landowner (a). 

If from any cause the course of the stream should be 
permanently diverted, the proprietors on either side of the old 
channel have a right to use the soil of the alveus ( b ), each of 
them up to what was the wiedfwm yiZum in the same way 
as they are entitled to use the adjoining land ; but no riparian 
proprietor is entitled to use his property in the almus in such 
a manner as to interfere with the natural flow of the stream 
or to cause an injury to the proprietary rights of any other 
riparian proprietor. 

A proprietor of land upon the banks of a river or stream 
of running water has no property in the water, but has merely 
a usufructuary interest in the water, as appurtenant to his land. 
He is entitled to the comfort, enjoyment and benefit of the water 
in its natural state, as it flows past bis land, as he is to all the 
other advantages belonging to the land of which he is owner. 
The right in no way depends upon prescription or presumed 
trrant. is a natural right, incident to the ownership or posses- 
Sion of adjacent soil. 

The right to the enjoyment of the stream in its natural 
3 tate in flow, quantity and quality, being a right, to which 
every proprietor of land on the banks of a river or stream of 
running water is of common right equally entitled, each pro** 
prietor is bound so to use the common right as not essentially 
to prevent of interfere with an equally beneficial enjoyment of 
— - 

(a) Kerr on Injunction, 3rd Ed., p. 28G sf wg. 

( b ) .d^vens is the bed o£ a river. 

10 
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it by all the otber proprietors. No proprietor has a right to 
iise the water to the prejudice of his neighbour above or 
below him, unless he has a title to some exclusive enjoyment* 
A certain diraination in the quantity of the water, or an acce-. 
leration or retardation of the flow, is generally an implied 
element in the right of issuing the stream at all, but the maxim 
•of law is “ BeminimU non curat lex, e., the law does not 
concern itself about trifles ( a ), and unless the use be such as 
to affect materially the adjoining proprietor, a right of action 
will not arise ( b ). 

The right to water In its natural quantity. 

Every riparian pro[)rietor has a right to the ordinary use 
■of the water flowing past bis land, for instance, to the reason- 
able use of the water for his domestic purposes and for his cattle. 

I he expression * domestic purposes ’ includes the purposes of 
■cleansing and washing, feeding and supplying the ordinary 
quantity of cattle, and so on-. ^ 

But every riparian proprietor has also a right to the 
‘extraordinary nse of it, provided he does nob interfere with the 
lights of other proprietors either above or below. Such extra- 
ordinary use must, however, be a reasonable use. If an unrea- 
sonable use is made of the water by any riparian proprietor, the 
others are entitled to have it restrained by an injunction. 

A riparian owner may pen back and divert temporarily 
the waters of a stream flowing through his lands in a reason- 
able Way, and for reasonable purposes connected with his tene- 
ment, provided he does not thereby injure his neighbours, and 
no a-ctioti -will lie unless there is proof of actual damage. 

^ hether a riparian proprietor may use the water of a 
stream for the purposes of irrigation, depends on the circum- 
stauce's of each particular case* ( c ). 

A riparian owner on a natural stream, who has, without 

( a ) Broom’s Leg. Max., 7th Ed., p, 115. 

(b) Kerr on Injunctions, Srd Ed,, p. 1^38. 

( c ) Embuey V. Uwiiv, G Ex. 353. 



Sec. 5, H •] 


Bom. Act II of 1906. 


69 


infringing the rights of the other riparian owners, diverted for 
the purposes of his mill a portion of the water by means of an 
artificial means, does not from the fact that the means is artificial, 
lose his natural righto with regard to the water so supplied, but 
may maintain an action for diversion or pollution of the stream* 
his rights with regard to the water are infringed. 

Where the owner of land, without wilfulness or negli- 
gence, uses his land in the ordinary manner of its use, though 
mischief thereby accrues to his neighbour, he will not be liable 
for damages ; but where for his awn convenience he diverts 
or interferes with the course of a stream, or where he brings 
upon his laud water Avhich would not naturally have come 
upon it, even though in so doing he act without wilful ness or 
negligence, he will be liable for all direct and proximate 
damages, unless he can show that the escape of the water was 
caused by, an agent beyond his control, or by a stream, which 
amounts to w mayo?’ or the act of God. An act of God is no 
excuse where there is negligence. 

A riparian owner on inland waters has an ordinary right 
to protect his land from the inroads of flood water, 
provided he can do so without injury to others. 

The flood is a common enemy against which every man 
has a right to defend himself. If the law were otherwise, it 
would be mischievous. 

The right to water in its natural quality. 

A riparian proprietor on a natural stream has a right to 
the flow of the stream through or by his land in its natural state 
as an incident to the land through or by which it flows, and if 
the water be polluted, so as to occasion danger in law, though 
not in fact, it gives him a good cause of action, unless a right to 
pollute the stream has been acquired by the person causing the 
pollution, by long enjoyment or grant. Pollution is, therefore, 
actionable without proof of actual injury, and tbe fact that the 

stream is also fouled by others is no defence ( a ). 


( a ) Goulson and Forbes on the Law of Waters, 2nd Ed., 


p. 159. 
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The pollution of wafer is in itself an unlawful act and a 
naisance, and diSers in this respect from the diversion orob-’ 
struction of a stream. Therefore where a man, by an artificial 
channel or otherwise, discharges directly on to his neighbour’s 
premises polluted water to his injury, he is liable to an action 
for nuisance. 

Though neither the owner of land on an artificial water- 
course which IS not a branch or division of a natural stream, 
nor the grantee or licensee of a riparian owner, can sue a higher 
riparian owner for polluting the water in th® natural stream, a 
non-ripanan owner who has legally apfiropriated part of fthe 
water is not debarred by the fact that he had no property in the 
water from suing a wrong-doer who discharges foul water direct- 
ly upon bis premises ( a ). 

Where an action for damages by a riparian owner lies 
for pollution of a stream, the Court will interfere by injunction 
to restrain the naisance, even where no actual l^damaae is 

proved, to prevent the inconvenience of repeated'^actiour for 
damages. '*■ 

^ Where the plaintiff has proved a right to an injunction. 

If is no port oftheduty of the Court to inquire how the defen- 
dant can best remove the nuisance. 

The Court will not interfere by injunction in the case of 

merely prospectrve injury; the nuisance must be actual and 
existing If. however, some degree of present nuisance exists, 
the Oomt will take into account its probable continnauce and 
increase. 

To determine whether there is pollntion, it ’is neoessarv 
to consider the size and character of the stream, 'the uses i 
•which It can be or is applied, the nature and importance of tho 

iise claimed and exercised by one party, as well as the inoon- 
veraence or injury to the other party. moon 

r. ^ T- ToiiLiNsoir, L, R. 29 Oh D ll'i q.« ■ 

Goddard on Easements, p. 97. c- -U. 115 . See 
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Percolating water and water having no defined course. 

The principles of la \7 which regulate the rights of owners 
of land in respect of water flowing in known and defined chan- 
nels, whether upon or below the surface of the ground, do 7iof 
apply 1^0 water which runs in no defined channel, or merely 
percolates through the strata { a ).; 

No action lies for the abstraction or diversion of water 
which runs in undejined channel of merely percolates through 
the strata ; for here there is damnum absque injtiria. 

The owner of land has an unqualified right to drain it 
for agricultural purposes in order to get rid of mere surface 
water, the supply of the water being casual and its flow follow- 
ing no regular or dehhite course ; and a neighbouring proprie- 
tor cannot complain that he is thereby deprived of such water 
which otherwise would have come to his land ( b ). 

The owner of land containing underground water ■which 
percolates bv undefined channels and flows to the land of a 
neighbour, has the right to divert or appropriate the percolat- 
ing water within his oivn land so as to deprive his neighbour of 
it ; and his right is the same whatever his motive may be, 
whether fiouayide to improve his own land or maliciously to 
injure his neighbour, or to induce his neighbour to buy him out. 
The only remedy of the owner of a well, from which such water 
has been abstracted, is to sink the well deeper aud lay his neigh- 
bour’s well dry ( c ) . 

Where defendant sold to plaintiff a well, and the right of 
conveying water therefrom through defendants land without 
interruption or disturbance, it was held that defendant hud only 
conveyed the flow of the water after it had risen in the well, 

(a) Coulson and Forbes on the Law of WTaters, Snd Ld., 
p. 188 j Broom’s Legal Max. 7th Ed., p. 291. 

(b) Rawstrok T. Taylor, 11 Exch 333. 

( c ) Acton t. Blundell, 12 M. & W. 321 j Chasemobb r, 
RieHAiiDS, 7 H. Ls 349. : 
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and that action would lie for the infeerception of percolating 
•water before it reached the well ( a ). 

Where water which has actually percolated into, and is 
in a well, has been abstracted by operations in the adjoining 
land, no action will lie. The only remedy of the owner of a. 
■well, from which such^water has been abstracted, is to sink the 
•well deeper ( b ). 

Although a landowner will not, in general, be restrained 
from drawing off the subterranean waters in the adjoining laud, 
yet he will be restrained j if, in so doing, he draws off water flow- 
ing in a defined surface channel through the adjoining land. 
If one cannot get at the underground water without touching 
the water in a defined channel, he cannot get it at all ( a ). 

Although no action will lie for the diversion or abstrac- 
tion of percolating water, the law is otherwise with regard to its 
pollution. The maxim of law is Sic letere tuo ttf alleiium- imn 
Iwdas, i. e. enjoy your owu property in such a manner as not to 
injure that of another person ( c ). 

An injunction may be granted to restrain the defendant 
from deepening his cesspool, so as to cau.se polluting matterto 
percolate through the soil, and foul the plaintiff’ s well. If a 
man puts filth or poisonous matter on hi.s laud, he must take 
care that it does not escape so as to pousou water which his 
neighbour has a right to use ( d ), 

Remedy for the infringement of rights of water. 

All infringements of rights of water, natural or acquired 
come under one of two classes — ( 1 ) or ( 2 ) 

savcp. Where the act complained of is a wrongful disturbance 
another in the exclusive possession of property, it is a tre.spass ; 


( a) Brain r. Mabfbll, 41 L. T., N. S., 455. 

( b ) New Eivrr Co. v. Johnson, 2 El. & -Bi.. 435. 

( e ) Broom’s Legal Maxims, 7th Ed., p. 2S1. 

(d) Wo&iKRSLEy V. Church, 17 L. T., N. S, 190; Bal- 
jiiRn V. Tomlinson, L. R. 29 Ch. 1). 115, 
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•/here the: infringemetifc of the right is the consequence of ■an act, 
./hich is not in itself an invasion of property, the cause from 
•which the injury flows is termed a nuisance. For example, a 
person who digs a channel or erects a dam on his own land, does 
Avhat is lawful, but if the effect of this act is to direct the water 
from a natural water-course to the loss of a riparian owner 
below or to turn it back to the injury of a riparian owner above, 
such act amounts to nuisance. If a man treads down grass in a 
neighbour’s field, this is trespass. ^ 

Of acquired fights of water, and the easement 
of water-coitrse. 

In addition to the natural right to receive flowing water 
in its accustomed course, rights, the objects of which are to in- 
terfere with the natural course of the stream, may be acquired 
over a stream flowing through a man’s land or through his 
neighbour’s land. For instance, a right to throw back the 
water upon the land of proprietors higher np the stream ; a 
right to discharae water upon the land lying lower doWn j &c, 
•tSueh acquired rights are termed easements. 

The land for the beneficial enjoyment of which the 
right exists, is called the dominant tenement, and the owner or 
occupier thereof dowtnanf owner \ the land on which the liabi- 
lity is irnposed is called the ser-oient tenement, and the owner or 
occupier thereof the servient owner ( a ). 

The Indian Easements Act (V of 1882), only declares 
the existing law as to easements over water ( b ). Easements in 
water are restriofions of n^^^uraZ rights in water. 

The natural rights of an owner of land in respect of water 
iare set out in illustrations ( f) to (j ) to section 7 of the Indian 
Easements Act, V otl882, which are as follow : — 

“(/) The right of every owner of laud that, within his 
own limits, the water whioh naturally passes or percolates by» 

( a ) See the Indian Easements Act (V of 1882 ), s. 4. 

( b) Peruhal V. RvMASAMr, I. L, R. 11 Mad, 16. 
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over or through his land, shall not, before so passing or percola- 
ting, bo unreasonably polluted by other persons. 

^ ) The right of every owner of land to collect and 
dispose within his own limits of all water under the land which 
does not pass in a defined chan ivel and all water on its surface 
which does not pass in a defined channel. 

“( h ) The right of every owner of land that the water 
of every natural stream which passes by, throut’h or over his 
land in a defit\ed natural channel shall be allowed by other per- 
sons to flow within such owner’s limits without interruption and 
without material alteration in quantity, direction, force or tem- 
perature ; the right of every owner of land abutting on a 
natural lake or pond into or out of which a natural stream flows, 
that the water of such lake or pond shall be allowed by other 
persons to remain within such owner’s limits' without material 
alteration in quantity or temperature. 

“( i ) The right of every owner of upper land that water 
naturally rising in, or falling on, such land, and nob passing in 
defined channels, shall he allowed by the owner of adjacent 
lower land to run naturally thereto. 

“(j ) The right of every owner of land abutting on n 
natural stream, lake or pond to use, and consume its water for 
drinking household purposes and watering his cattle and sheep ; 
and the right of every such owner to nSe and consume the water 
for irrigating such land, and for the purposes of any manu- 
factory situate thereon, provided that he does not thereby cause 
material injury to other like owners.” 

The rights of a riparian owner are — ( 1 ) a right to non- 
pollution; (2) a right to an unobstructed and undimfnished 
flow ; ( 3 ) a fight to use and consumption consistent with the 
lower riparian owners’ rights. 

The easements relating to water naay be classified 
thus;— 

1. The right to affect or use the water of a natural 
stream in any manner neJ justified by natural right— 
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( 1 ) In qitaniity ; 

( 2 ) In quality, 

2. The right to conduct water across a neighbour’s lan4 
by an artificial water-course, and to go on his latid for the p«r» 
poses of clearing it. 

( 3 ) The right to disckarye water or other matter ^ou a 
neighbour’s land. 

(4) The right to ^0 on a neighhour'a land to draw 
water from a Well. 

Acquisitioft of easeitteAts. 

The rights described above arise from-— . • 

I. contraot (a ). 

XI. Contract implied from— * 

( 1 ) The relation of the parties when they he* 
name possessed of their tenements, or 
( 2 ) The long continued eSercise of the right 
by the parties. 

111. The provisions of a statute. 

I. An easement is intangible property. The transfer 
Uf such property can be made only by a registered instru* 
meat ( b ). 

Where the owner of a servient tenement has by ex- 
press consent, or by such acquiescence as would make it a 
fraud to insist Upon the legal right, induced others to incur ex* 
pense in the execution of permanent works or the like, a Court 
of Justice, administering equity, will, in many cases, restrain 
him from the benefit of this rule ( c ). 

( a ) See the Indian Easements Act (V of 1882), s. 20. 

( b ) See 8. 54: of the Transfer of Property Act (I V* of 

1882 ). . 

( c ) Section llo of the Indian Evidence Act (I of 1872), 
bAXN V. Spoerier, 7 Ves. 235 j Eamsben v. Dyson, L R. 1 H» 
Ih, HO j Duke of Devonshiee v. Eglik, 11 Beav, 530, 
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A parol licence has, moreover, been held to he sufficient 
to extinguish an existing easement, as where permission is 
given ta.a man’ to, erect something on his own land which is 
incompatible with the continuance of some , easement over 
it { a ), 

' An easement may be .granted either separately and 
apart from the dominant tenement, or it may be included in 
V conveyance.of it, by the use of such \yords as “all waters 
and water-courses used, occupied, or enjoyed with the premises.” 

The benefits of the right to an easement run with the 
land, and consequently upon a grant or covenant conferring an 
easement, the successive owners of the dominant estate be- 
come entitled to the benefits of the rights conferred, and may 

sue for a violation of them ( b ). 

It • tenement itself !s conveTed, 

all rights which the oonvejdng party.eiijoyed by Virtne of, and 

us ajipendant to his estate, as against third parties, pass with it ■ 
and It the dominant tenement be severed, each of toe severed 
portions w, I retain the original right, provided no additional 
biiideu be thereby imposed on the servient tenement. 

Whore there' has been unity of ownership of the domi- 
nant and .servient te.ienients, and where consequently all ease- 
ments have been merged in the general lights of property, there 
by the grant 01 the. .part of a tenement .there is an implLd 

gKiiit of the necessary casements to the grantee, .but there is no 

ThT ‘"’P'r™" "' ibvoiirof the grantor, excepIL 
such CtiNCs as ways of necessity ( c ). 

The maxim of law is that whosoever irrantsa thin^r i- 
supposed also tacitly to m-ant that uu'tKn^e c 
^vould be ofno effi-of P which the grant 

easement alUnol i^Vonthe grant of an 

fidleiifovinent wiflT'*” ®‘'^«ements as are essential for its 
_ ^mentwill pa.s.s nlsc^ without further words of grant. 

( a ) Lmsim V. IxGK, 7 ping. 693 . ^ ~ 

h ) CooKR V. CuiLCti'rF., L. R. 3 Ch. D. 694. 

ft') huRaows, L. Pv. 12 oij, 
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For example, an easement of water-course implies a right to go 
on the servient owner’s land to repair it; a right of drawing^' 
rvater includes a right to go over the servient land ; &c. But • 
no additional burden should he imposed. 

As every easement is' a' restriction upon the right of pro- 
perty ofthe servient owner, no alteration CiUi he made in the 
mode of enjoyment liy the dominant owner, the effect of which 
will be to increase such restriction.. But a mere, alteration, in 
the mode of enjoyment, whereby no injury is caused to the, ser- 
vient tenement, will not destroy the right ( a ). 

A grant of a special right to a .water-course may he in- 
ferred from a long use and enjoyment without interruption. 
Easements acq[uired in this way are said to be acquired by pre- 
scription ( b ), . . • 

Where aright to water has been peaceably and openly, 
enjoyed by any, person claiming title thereto, as an easement, 
and as of rights without interruption, and for twenty years, the 
ri()-htto such easement is ,al)Solute ( c ). Where the 
over which a right is claimed, belongs to Government, the 
period is sixty years instead of twenty years ( d ). 

But the following rights cannot he acquired by prescript* 
tion: — 

( 1 ) a right to surface water not flowing in a stieam 
and not permanently collected in a pool, tank or otherwise ; 

(2) a right to underground water not passing in a 
defined channel ( e). 

An easement may also be claimed by a particular custom. 


(a) Lotteel’s Oase,'.4: Rep. 86- 

( b ) Angus v. Dalton, L. B. 3 ’Q. B. D. 100 ; •S. C..» 

appeal 4 Q. B. D. 462. . . . • : 

( c ) Section 15 o£ the Indian Easements Act (W..of 188:2). 

(d) Ibid. See also s. 1,6 as to exclusion, in favour of re- 
versioner of servient heritagCi , ■ . .. 

( e ) ' s. 17. r .1 . 
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as in the inhabitants of a district to use a common watering- 
place ; and an action will Me by an inha!)itant for the infmcret 
meet of the right, without proof of special damage (a). * ' 

Particular Basements of Water, 

The right which a riparian owner has to the flow of a 
natural strearn ( b ) in its natural state, may be interfered with 
fey the acquisition of easements, the effect of which may be to 
alter its quantity, velocity or quality, to his preiudiee. Thn, 
a right to divert and ohalruoi the flow of the stream nr ♦ * 

be gamed bj Statute, great ar loU en- 

joyment, ® 

Where, however, aa easemeat has been acquired tbe 
diversionor obtruction cannot be maleriallu altered or ! 

to tbe further detriment of the servient owner. 

<*n b — '.'r rs- -r'.- 

A right to pollute tbe waters of a natural 
e««meut. which may be acquired, )ike any other ZZTJ b" 
•leer ; bi.t there can be ho prescrintive XZ 'as^ment, by 

«re.mi„ aucha manner and to each an e«ft a!’t’’h 

nans to public health ( d extent as to be injiw 

fouling must norbe ‘c^Zdi^Uv lufor^edto'^e 

(*) HARRoy V. T r>TT^ ! — ' 

the ladiim Easemeata .Act (V of 1882) 

(VoflLs]. ^ of the Indian Easements Ach 

(c) Hautr.SwrvT.SScott, 1G7. 

; ' BMCKBunN v. Soaets, 5 E ij Tv i 

• jfc Gsvia, (I88S) A. c. J68, 

I 
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As in the case of diversion and obstruction, a m^re 
change in the quality of the polluting discharge, not increasing 
as against the servient tenement, to any substantial or tangi- 
ble decree the amount of pollution, does not destroy the ease- 
ment ( a ). 

The right to discharge water over the lands of others, or 
to receive the discharge of water from the lands of others by 
means of water-courses artificially created, is not a natural 
right of property, but may, like any other easement, be acquired . 
by contract, grant or prescription. 

Where a natural stream having a natural source is 
diverted by artificial means without injury to the rights of 
others, the ripnriati owners who would have had rights on the 
natural course of the stream do not lose those natural rights 
from the fact that the water so diverted flows in an artificial 
channel ( b ), 

A servient owner, however, cannot compel the dominant 
owner to continue the discharge of water. For an easement 
exists for the benefit of the dominant owner alone and the 
servient owner acquires no right to insist on its continuance (c). 

With regard to the pollution of artificial water-courses 
the law is that though a riparian owner has no right to compel 
the continuance of an artificial water-course, he may have a 
right to prevent the pollution of it while it continues to run, 
for no man can have a right to send dirty water on another’s 
land, unless he cau prove a prescriptive right so to do ( d ). 

Extingaishment of Easements of Water. 

The modes by which easettients may be extinguished, sus- 

(a) Somerset Drainage Commissioners v. Bridgwater 
Corporation, 81 L. T. 72 H. L. (E). 

( b ) Nuttau V. Eracewell, L. R., 2 Ex. 1. 

(c ) Mason V. Shrewsbury B-ailwav, L. R. 6 Q. B. 578. 

{ d ) Oawewell V. Russell, 26 L. J., Ex. 84 j Ballard ▼, 
TyiiLiNSON, L. R. 29 Ch. D. 115. 
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pended or revived, are described in Chapter V of the Indian 
Easements Act (V of 1882). 

The easements of water may be lost — 

( 1 ) Bv release ( s. 38 ). 

( 2 ) By merger ( s. 46 ). 

(3) By licence (s. 38 (a) ). 

< 4 ) By abandonment of user { s. 47 ). 

( 5 ) By non-user ( s. 47 ). 

( ^ ) By alteration of dominant tenement ( ss. 44- 
and 45). 

( 7 ) By encroachment ( s, 43 ) . 

When an easement is extinguished, the rights ( if any ) 
accessory thereto are also extinguished ( s. 48 ). 

Illustration. 

A- has an easement to draw water from B’s well. As ncce.s- 
aory thereto, he has a right of way over B’s land to and from the 
■well. The easement to draw water is extinguished. 

It was stated before ( a ) that ‘ ‘ possession ” means “ jnri^ 
dtmr pos3es.sion.” Similarly here “ ” must be taken to 

mean juridical use ” and for the s.nne reason. Thus, if a 
person, who has no right to use cerrain water, be deprived of the 
use of it, he cannot sue under this x\ct for the restoration of the 
Vse. To make this clearer suppose, for instance, that A has a 
right to use certain water, B deprives him of the use otherwise 
than by due course of law, and on the next day C deprives B of 
the use m the same manner ; then B, imt having a ri<rht to the 
nse, cannot sue C under this Act for the restoration of it. He 
bus never acquired what the law understands by use. and can- 
not therefore, have been deprived of the \i.so.’ But it is 
evident that, as A has a right to the use, he can avail hiimself of 
the summary remedy given by tliis Act against B. 

^ carris'l qj over neighbour's land-Jiree- 

( a ) Page 43 anis;. 
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tinnofhui1<Hng.'\ A right: to have water carried away ov^. the 
adjoiniag land does not give its owner any power to' prevent the 
erection of buildings on the adjoining ground so long as the ar- 
rangements necessary to the preservation of his Tight are made. — 
Bala v. Maiiaru, I. L. R. 20 Bom. 78S. ' ' ' '' ••-.■.r.' 

Right to lOfiter of river — ‘liip'irian proprietors — Diverston— 
Rights of Government — KkuUa or raiyuitcatli land. A dam had 
been in existence across a river for upward.s of 280 years, and 
during all that time the villages of D and P had received an equal 
supply of water from separate sluices in the dam. The Government 
authorities being of opinion that D required less water than P, 
reduced the sizj of the D sluice, and consequently the amount of 
water flowing to the D village. The village of D was khalsa or 
raiyatwadi, /. e., was held immediately by Goveraincnt. The inhabi-* 
tants of D appealed against the action of Government. Held that 
the Government had no such right of interference, neither ( 1 ) as 
riparian proprietors (supposing them to be such), .-(inCe the right to 
the en joyment of the water of a river belongs 'to the occupant of the 
river-baiik, whatever the nature of his tenancy ; nor ( 2 ) by any 
other imaginable rights existing in the Government as such, since, 
if any such rights ever existed, the long user for upwards of 280 
years of , the water from the dam by the village of D would be 
amply sufficient to justify a presumption of an original animus dedi- 
caudi in the Govecnmeat, — ■.OoI/LECxor of Nasiij:, v.Shamji Das- 
RATU Paul, L L. R. 7 Bom., 209. 

[ Natural water-course — Riparian proprietors — Ohstruclion to 
the of water — lajunctim — Jurisdiction — MamlatdarJ Courts 

Act Bom. Act III of 1876 )., s, 4. ] Held by the Full Bench 
( Whitworth, J ., .dissenting ), that a Mamlaldar has, under the 
Mamlatdars’ Courts Act ( Bum Act HE of 1876 ), jurisdiction to 
inquire into a case in which it is alleged thafcan upper riparian pro- 
prietor lias unduly interfered with the flow of water in a natural 
water-course from which a. lower riparian proprietor also takes 
water.— -So M Gopal Bhog.a.t v. Vinayake BiiiKAMBHATy I. L. R. 25 
Bom. 395; 2 Bom, L. R. 1136. •• 

[ Dispute hetween riparian pfoprietors as to the qumifihj of 
TraterJ-^ Suit for injunction-^ Jurisdiction, j PlaintiSs and defen- 
dants were riparian proprietors, defendants’ lands' beifig>; situated 
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higher up the stream than that of the DlaintiflCn . 

.He bed of fb, afli': 

oTe oTth '"h proprielore” 

leadatt! TheTt T"' “ 

Q distance between the two dams was 62 cubits. 

elwey, ‘’“f®"'''*’''-*’ d™ there had 

down to Z * >«f‘ Atongh whieh the water Bowed 
plaintiffs dam and there come to a head, that thev had 

h IZZ They"'" ""T1 ^ ‘he 

t season. They eomplained that in Oetober, 1896 , the defen 
dents, contrary to this established praetioe, erected a solid dam with- 

wl7t "r°'rr*“ ‘her:hy stopped It su^p,:^ 

water to their ( plaintiffs’ ) lands. They, therefore Dr»rd for 
»n injunction directing the defendants to open a sluice in the^dam 
and restraining them from causing any obstruction in future to the 
passage of the water on to the plaintiffs’ dam. ^ 

or The defendants pleaded that there neyer had been any eluioe 

‘ho plaintiffs’ user, if any had 
not been obstructed by them. “ “ 

. The Mamlatdar found in favour of the plaintiffs and made 
an order on the defendants, that “ at the time of huildin'a their dam 

inthomoiithofKartik every year, or about that time, they should’ 

foot M length and half a foot in height for the purpose of sun- 
plying water to the plaintiffs.” . ph^rpose or sup^ 

On an application under s. 623 of fTm ^ -y m 
.cedure ( Act XIY of 1882 ) ^ 

iurisdioMrrha;!; at?tTnr " 

areof opinion that he had no . We’ 777“ 
sue under the Act when he ha, Wert^lsedTde 7 d"'^ 
the use, or when he has been di.sturb'^d or ^obsfcr, f rT ^ 
attempt has been made to disturb or obsl^fcrh ’ 

wator of which he is in possession t 7 t Ies7n‘“wi 7““ 
month? before suit. A owes a uy«ii ' within six 

his Dossession Tf P ! a ^ ^aber-course, which is in 
ms possession. If B prevents A taking water therefmm +1 

wihter therefrom himself, a suit will properly lie - but'if A 

one portion of a water-oourse and B another, L a B ^77“ 
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hia portion more water than he is entitled to. so that a less amount 
flows down to A, we conceive no suit would lie in a Mamlatdar’s 
Court, because A never was in possession of the use of the water 
to B’a water-course and no obstruction iias been caused to A’s use 
of the water that might be in his water-course. If such a suit 
lay, then the injunction would have to be not merely that providefl 
by Schedule ( c ) of the Act, bub an order on the defendant to do, 
or refrain from doing, something with his own property such as has 
actually been passed by the Mamlatdar in this case, for which no 
authority can be found in the Act. It is obviously undesirable 
that the nice questions which may arise between riparian proprietors 
as to the amount of water each can take from a stream should be 
determined by a Maralatdar’s Court. This really is the question 
at issue in the present ca.se. It is nob whether the plaintiffs have 
been obstructed in the use of water in their water -course, but it 
is whether the defendants have, by exceeding their rights as owners 
of land abutting on the stream, caused injury to other owners, 
the plaintiffs. We are of opinion that such a suit does not come 
withiu the Mamlabdars’ Courts Act. ” — Babaji Ramji v. Babaji 
Detji, I. L, E. 2<} Bom. 47. 

[ Artificial channels — ‘‘ Water-conrse ” — Tlighis of riparian 
owners — Easements Art (V of 18S;3} s. 7, ill. (h ) — ■ Uti reason a Ue 
direr sion of water-— Mom! aidar'^s jurisdiction — Bombay Act III of 
1876, s, 4. 1 The word “ tenter -course ” is not restricted bo arti- 
ficial channels. Though the waters flow intermittently, yet when 
the rains come if they flow in a defined channel or course, it ful- 
fils the definition of a natural stream given in the explanation of s. 

7 of the Easements Act ( V of 18S2 ). 

The law as to riparian owners is the same, in India as in 
England, and is stated in illustration (/t) of s. 7 of the Easements 
Act ( V of 1882 ). Each proprietor has a right to a reasonable use 
of the w.ater as it passes his land, but, in the absence of some special 
custom, he has no right to datn it back, or exhaust it, so as to de- 
prive other riparian owners of like use. 

What would constitute an unreasonable diversion of water 
efich as to disturb the use of the lower riparian owners, is a ques— 
tion of fact which the Legislature has given a Mamlatdar jurisdic.- 
taqn to decide. , 
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In Baijaji Ramji v. Babaji Dev-ii, I. L. K. 23 Bom. 47, 
the parties feliod, not so much on their general rights as riparian 
owners, as on some custom by which each owner in turn had dam- 
med and impounded the water— N aiiayan v. Keshav, I. L. E. 23 
Bom. 506. 

[Rhjhl of riparian pvopnctnr- Bunds o>‘ embankments.'] 
A riparian proprietor may deal with the stream as fretdy as with 
any other portion of his land, proT^ided only that he must not by 
sf) doing sensibly disturb the natural condition of the stream as it 
exists within the limits of other proprietors, whether above or below, 
or on the opposite side. — M onoouk Hossei.v v. Kanhya Lall 3 
W. E. tl. li. 218. ’ 

[ Riparian proprietor — Natural ivater-cotirse, ] The right 
which a riparian proprietor has, under certain restrictions, to the use 
of the water of a natural water-course, has no application to a 
Water-course artificially constructed; and the mere fact of riparian 

proprietorship, gives no rights whatever over such a stream. BiiooP 

Nahmn Singh V. Kkramot Ali, 6 \V. U. C. E. 99. 

\_Riglitto disr.hargs water on to nnotheds land on loiber levels 
Drama je.] There is no reason why the proprietor of land on a 
higher level should not, for the purpose of keeping his land drained, 
claim a right to have the iVater which falls thereon, run off over 
adjoining laud on a lower level,— Komu PooreJe v. Manick Sahoo 
20 W. li. 0. R. 287. 

iRight to drainage of surplus surface water through natural 
water-course.] The right of the owner of high lands to drain off 
itssuiplus surface water through the adjacent lower grounds is 
incident to the ownership of land in this country. Where the 
ideliMdants had erected a dam across a natural water-course which 
«»sfound to interfere with the natural drainage of the surplus 
rain-water of the adjacent lands of the plaintiffs, and where the 

lower Court had ordered that the dam be altogether removed, 

Hell that the Court was wrong in taking it for granted that the 
plaintiffs were entitled to have the whole dam removed, but should 
have inquired how far the erection of the dam interfered with the 
plaintifi’s right— A bdul Hakim v. Gu.nksu Ddtt, I. L. R. 12 Calc. 


. [Right to use of wakr ^Ar.ijicial iva'er-course.] In 1860 , 
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K, whom the plaintiff in this suit represented, agreed with Govern- 
ment for the lease of a plot of ground called the D estate and got 
possession. In 1865, li took a lease of the estate from Government 
for 990 years, to enure as a lease from 1860, the time at which he 
entered upon possession. The defendant’s estate adjoined plaintiffs. 
Defendant’s title, also derived from Government, dated from 1869. A 
formal lease Wius granted to his predecessor in 1874 in similar terms, 
to that to plaintiff. In 1804, R opened an artificial channel for the 
conveyance of water for the use of his estate. This channel was taken 
off from a ravine in Government waste land, ami before reaching 
the plaintiff’s estate passed through land which in 1664 belonged io 
Government, but which subsequently formed portion of the defeiul- 
ant’s estate. When the lease, under which the defendant claimed} 
was made in 1874, the flow of water through the channel was enjoyed 
by the plaintiff. The plaintiff sued to x’ftstrain the dcfeudaixt from 
interfering with and diverting the flow of water in this ohahncl 
and for damages. Held that the .flow of water in the- channel 
having existed as an apparent and continuous easement im fact at 
the time of the execution of the lea-se itx 18(15, r» right to.it passed 
by implication under that lease, and that the- plaintiff, was accord- 
ingly entitled to it; that the defendant, whose lease was ' subject to 
that right, was not entitled to interrupt the flow; but that he raighti 
use the water in a reasonable manner, as it flowed through his, 
land. — Mo«gan V. KiiiBEY, I. L. 11. 2 Mad-. 46. 

[night In diachur-ge surplus' vsater on another's Where- 

A has a right to discharge the surplus rainfall frooi his land on to 
the land of B, no length of time will give B a right to conippl A 
to send the water on; provided that A does not interfere with axxy 
portion of the water which flows from his land to that of b in a 
natural and defined channel. The servient owner cannot prevent 
the dominant owner from putting an end to the servitude at any 

time he may think proper.— Kuo(JiisiiK.D HossKtN Vi 'Dekk au-xint 

SiKG, 2 Gal. L. R. 141. 

[ llijllil in of imter —Artifu^^^^ irater-rfmrse. } The right 
to water flcjwing to a man’s land through an artiffeial water-course, 
constructed on a neighbour's land, must rest ons-orae grint or 
arrangement} proved or presumed, from or with the owner of the land 
from which the water is artificially brought, or, on some other legtd. 
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divided this land in 1855, and, ben years later, built at their Juinb 
expense a partition wall between their respective portions, leaving 
a drain in the wall for the passage of water from A’s bo B’a land. 
In 1885 B stopped the flow of water by this drain. A thereupon 
sued for an injunction to restrain B from causing the ohstruction. 
The Court of first instance decreerl the claim. The Appellate GourB 
tejected the claim, on the ground that there was no express agree- 
ment between the parties that the water should be carried by the 
drain in the wall. Held on .second appeal to the High Court that 
A would be entitled bo the easement claimed by him if be could 
show either that it was necessary for the enjoyment of hia share of 
the property, or that it was apparent and continuous and necessary 
for enjoying the share as it was enjoyed when the partition took 
effect. — PuilSHOTA-M SiKHARAM V. DUBGOJl TuKARAM, I. L, H. 14 
Bom. 452. 

[Ptfrmisafon to ercet When a tenant by his lessor^s 

permission erected a dam upon his holding, and thereby obstructed 
the natural flow of the water to other lands of the lessor , — Held 
that the mere permission did nob amount to a grant. Held also 
that there was no implied grant of the right to use water so as to 
derogate from the rights of those through whose lands the stream 
would otherwise flow. Held also that the right under the permission 
might be terminated by revocation of the latter, but that such re- 
vocation would only be permitted on the terras of the landlord pay- 
ing to the tenant the expenses which that permission bad led him 
to incur. Even when the dominant and servient tenements are the 
property of diflereht persons, a man may license an act in its in- 
ception, and yet be entitled to relief when the act is found bo have 
injurious consequences which he could not have contemplated at 
the time of thtv lie8H8e.*^KHSAv* JPitLAl y, Rsddi, 1 Mad. II. 

C.lt.258. 

l/tighitojlow ofvaaier — ] Acquiescence in the 
sense of mere submission to the interruption of the enjoyment doesr 
hot destroy or impair an easement To be effecbu.sl for that por- 
pose, it niust be attributable to an intentton on the part of the 
owner to abandon the bencftt before enjoyed. — It must appear from 
tlm circumstances in evidence in such else that the interference or 
obstruction eoraplained of is not a trivial, but a substantial injury 
in order to warrant relief by Way of iitjucfloin.—- The right to an 
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easement in the flovf of water through an artificial water course is 
as valid against the Government as it is against a private owner of 
land.— 5 Mad. H. 0. E. 6. 

Ohstruction. to flow of lO'Jpr — Erent’on of btin'J. ] A party 
claiming to erect a bund in a natural flowing river, so as entirely 
to cut off tlie water fnim another party, is bound to prove tha.t he 
hns acquired the legal right to do so by user.— H egranund Sahoo. 
V. KHUBKEliOONIS.'SA, 15 W. R. 0. R. 516. 

[ Deprivalion of right to a rise of waf at bif hrenking hun d. ] 
Deprivation of the right to a rise of - water is an injury, and a 
claim to repair a bund for the purpose of securing 'such right is not 
answered by the tender of another bund quite as good.— Shdskak 
Sahoo v. Gokbhoo Sahoo, 15 W. R. C. E. ,216. 

[ Infrivgetnent of rif/ht to water~~Suii to remote obstruction 
and for damages— Cause of aotion. ] ' In a suit to compel defendant 
to remove an embankment recently constructed on his own land, o.n 
the allegation that it infringed plaintiff’s right of irrigation by a 
certain channel, where it was found that the embankment in ques- 
tion was no manner of obstruction to the water-course by that 
channel, HA I that, to entitle plaintiff to a decree, there must have 
been some actual infringement of his right by the defendant, and 
not merely some act whereby, as It were, that right was denied or 
questioned.— Shama Churn Ohatterjee v. Eoidonath Baneujee, 
IIW. E. O. R.2. 

[ iSoW dnm— Obstruction to the flow of waterSnit for 
lajunetton— Jurisdiction — flight to the use of water. ] The facts 
of the case sufficiently appear from the followincr:— 

^ Jtvlgment.—i:h.h ense raises an importnant question of 
jurisdiction under the Mamlatdars’ Courts Act, 1876. The 
parties arc riparian occupants of land situated on the banks of 
a rivulet, the land of the defendants being higher up the stream 
than that of the plaintiffs. In order , to regulate the -flow of 
water dams are erected in the bed of rhe stream and thus a bead 
of water IS obtained which- is led off by channels into the ad- 
jacent fields.^ There are it seems no less than six of such dams 
of which the plaintiffs own one and the defendants anotlier- 
Each of the owners is by custom allowed to take a certain 



S^o. 5, H. ] 


Bom. A'ct II m 1906. 


89 


qu/intity o£ water leaving the rest to flow over liis dam to the 
dam of the mext, owner. The plaintiffs allege that as their 
dam is very close to the defendants’, being only 62 cubits below 
it, the custom is that the defendants should not have a solid 
dam but one with a sluice or passage left in it so that the 
water should not be damine.l up very much if indeed at all by 
the dam but should flow on bo their dam aiid be there brought 
to a head, and that in the month of fvartik 1896 the defendants 
in breach of that custom erected a solid dam, and thev sue for 
an injunction that the defendants should be ordered to open a 
passage in their dam and should not disturb or obstruct tlie flow 
of water. Tim Mauilatdar raised the issues mentioned in 

Section In (c) of the Act, he did nob, however, record any 
findings blieroon, but he decided that *' an injunction be issued 
to the defendants that at the time of building their dam in tlm 
month of Kartik every year or about that time, they shoul I 
according to the vahiwab leave a sluice one foot in length and 
half a foot in height for the purpose of supplying water to the 
plaintiffs.” The question is whether he had jurisdiction to 

hear such a suit and grant such an injunction. We are of 
■opinion that he had not. We think that a person can only sue 
under the Act when he has been dispossessed or deprived of the 
use, or when he has been disturbed or obstructed or ' when an 
attempt has been made to disturb or obstruct him in the use of 
water of \vhich ha is in possession or Nvas in possession within 
six months before suit. 

A owns a well or watercourse, which is in his possession. 
If B prevents A taking water therefrom or takes water there- 
from himself, a S'uib will properly lie, but A owns one portion 
of a wabjercourse and B another,, and if B takes from his por- 
tion more Witter than he is entitled to, so that a less amount 
flows down to A, we conceive no ..s^it would lie in a Mamlat- 
dar’s Gourt, because A never was in possession of the use of the 
water in B’.s watercourse and no obstruction has been caused to 
A’s use of the witter that might be in his watercourse. If such 
a suit lay then the injunction would have, to be nob merely that 
provided by Schedule (o) of the Act but anbrder on the defen- 
dant to do dr refrain ‘ from doing something with his owm pro- 
perty such as has actually ^been passed by the Maiqlatdar in 
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this case for which no authority can be found in the Act. It 
la obviously undesirable that the nice questions which may 
arise between riparinn proprietors as to the amount of water 
each ciin take from a stream should be determined by a Mam- 
latdar’s Court. This really is the question at issue in the pre- 
sent case. It is not whether the plaintiffs have been obstructed 
ill the use of water in their watercourse, but it is whether the 
defendants have, by exceeding their rights as owners of land 
ahucting on the stream, caused injury to other owners, the plaintiffs 
We are of opinion that such a suit does not come within the Mam- 
lat'lars’ Courts Act.— B abvji Ramji v. Babaji Dktji Salkar 
P rin. Judg. for 1SI)7, p. 478. 

[ Uiparian ricfht—Hiintin^Caufe of action. ] The right of a 
riparian proprietor to the water of the stream on which his property 
is situated, is not a prcserifAtuc right ; but a right naturally incident 
to his property in the land. Where fresh bunds are erected every 
year to the injury of such a proprietor, each one of the acts of settinc^ 
tjp a bund constitutes a separate cause of action. — T ub Courts of 
W.ARD8 V. Raja Leelasond Sisgh Bahadooi;, 18 W R C R 
48. 

[ W'at<‘rcourm — Rights — Embankments. ] Where water 
flows in its natural course from somewhere outside A's land, through 
it, and onwards to other people’s land, A. is not entitled to stop the 
flow by an embankment across it unless he can make out some special 
right to do so. Such course is a part of the natural condition of the 
land, and the flow of the water over it, when it occurs, is a natural 
incident. 13 W. R. 144 distinguished. — B aboo Gbomboo Sin’oh v 
Muppick Khtrut Ahmed, 18 W. R. 0. R. 525. 

[ ^Ibanrionment o/ right to water — Conslntelion gJ new waUr- 
wajf. ] Where a party suing for the use of a waterway was found 
to have allowed it to be filled up without objection, and another of 
the same description to be constructed, which he had used for a year 
or two, he was held to have abandoned his right of user to the former 
waterway.— .rUGUTBUNDHOo OHCGERKBUTTr V. JUGUT Omwdeb 
Chowdiirf, 12 W. R. 0. R. 519, 

t of otener of two properties— ‘Dispersion of rain-water,'] 

The owner of two properties may conduct through troughs the rain- 
water accumulating on one property over a water-course to the other 
property before it reaches another water- course into which theM-ain 
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water, unless diverted, would naturally flow.— Eamruttun NKor.HB 
V, Phool Singh, W. R. ( 1864 ) C. R. 147. 

[ Kiffht to water— Easement. ] Water fallin" on A’s land 
and collected in a reservoir tliera used to flow into B’s land. HeU 
that B had no right to the use of the w.ater, and that A was enti- 
tled to erect on his own land a bund to prevent the water flowing on 
to B’a land.— Bunsee Sahoo v. Kalee Pershad, 13 W. R. 0.'^ R 
414. 

[ Water-rights for irrigation where a stream flows through 
separate estates — Relative rights of tipper and lower proprietors on 
the banks to the use of the water. ] A riparian owner, where a 
stream flows in a channel down from a property higher up, is enti- 
tled to the flow of water without interruption, and without substan^- 
tial diminution caused by the upper proprietor, who may for legi- 
timate purposes withdraw so much only of the w^ater as will not 
materially lessen the downward flow on to his neighbour’s land. In 
this suit the upper proprietor claimed the right to dam up a stream 
on his own estate, and to impound so much of its water as he might 
find convenient for irrigation, having only the surplus, if any, for the 
use of the proprietors below. He has no such right, in the absence 
of a right obtained by him in virtue of contract with the lower pro- 
prietors, or acquired by him as a consequence of -prescriptive use. 
His common law right is to take for the purpose of irrigation so 
much water only as can be abstracted without materially diminishing 
what is to be allowed to descend. What quantity or water can be 
abstracted and used without infringing that essential condition, must, 
in all cases, be a question of the circumstances depending mainly 
upon the size of the stream and the proportion which the water 
taken bears to its entire volume. In this suit, the upper proprietor’s 
claim having been put too high, the real question as to the propor- 
tion of his share had been omitted. JSTo issue had raised it, and no 
evidence had been given to determine it approximately. The Court 
of first iustance and the first Appellate Court had attempted to decree 
what they considered would be the just proportion, but the High 
Court had rightly pointed out that there had been no materials 
before the Courts upon which a right to a more limited kind than 
that which had been in excess claimed could be decreed to the upper 
proprietor ; and the suit could be rightly dismissed.— Debi Persh ad 
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SiMGH V. JoraATa SraoH, I, L, R. 34 Calo. 865 : S. 0 L E 
24 I. A. 60 ; S. 0., 1 Cal. N. 401. ’ ' 

of OoUecio,- to regulate .waUr. 
In « batweaa raiyalis holding lands underGovern- 

r. a. d“r> the disttlet was joined as seeond 

d,:end .nt ,t appeared that the Brat defendant, in pursuance of an 
order uf the Sub-Collector, made on a petition preferred by him had 

Znl! 7"'! materially diminishing; the 

. pp y.o \yafcer necessary f.or the culbivafcion of the plaintiff’s land 
and cansing damrage to him. Tho Lower Court parsed a decree for 
amage and issped an injunction directing that the channel be closed. 
/*^d,that the order- of the Sub-Gollector was in excess of his 
powers. Ramchandka v. Narayanasami, I. L. IX. 16 Mad. 333* 

<1) “Wells.” 

The word “ well ” means a pit or cylindrical hole, sunk 
perpendicularly mto the earth to such a depth as to reach a 
Slippy 0 water, and walled with, stone to prevent the earth 
ii'Om caving in ■( a ). x • 

If there is a natural spring, the waters of which flow in a 
natural channel, it cannot be lawfully diverted by any one to 
the injury of the riparian proprietors. This firinciple is not 
attecteci by the fact that the source of the spring had been 
built round and formed into a well, thus making an artificial- 
channel for a short distance ( b ). 

A hm'downer by sinking a shaft on hi,s own ground, may 
lawfully intercept water and prevent it from percolating into 
another landowner’s well, and may so actually abstract or 
withdraw umter from the well ; for the injury caused to hia 

neighbour i^. damnum absque injuria ( c J. 

It IS moreover decided that a prescriiitive right by long 
u.ser to the water of the well or surface stream, with which 

( a ) Webster’s English Dictionary. 

• (b) Budof^nv. Glutton UNmnv, 11 Ex. 627 : Mostynv 

ATHEKTUNj 2 Gh. 360. 

( c } Acton V. BlOndell, 12 M. & W. 324, 
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the sinking of the shaft interfered, would give no further right 
of action. 

Where defendant sold to plaintiff a well, and the right 
of conveying water therefrom through defendant’ .s land without 
interruption or disturbance, it was held that defendant had only 
conveyed the flow of the vvater after it had riiieh in the well, and 
that no action would lie for the interception of percolating 
water before it reached the well ( a ). 

Where water which has actually percolated into, and is 
in a well, has been abstracted by operations in the adjoining 
land, no action will lie. The only remedy of the owner of a 
well from which such water has been abstracted, is to sink tbo 
well deeper. 

One has a right to all the water rvhich he can draw 
from the different sources which may pcj'coZatc underground ; 
but that has no bearing at all on what he may do with regard 
to water which is in a deHned channel, and which he is not to 
touch. If he cannot get at the underground water without 
touching the water in a defined channel, he cannot get at it 
at all ( b ). 

No one has a right to cause -pnlliiiing matter to percolate 
through the soil aiid foul the water of tlie plaintifi’s iiVell. 
Thus a distinction is drawn between the right to divert and the 
right to pollute water arising from temporary cau.ses ( e). 

When an easement is extinguished, the rights ( if any ) 
accessory thereto are also extinguished. 

illustration. 

A has an easement to dravv water from B’s well. As acces- 
sory thereto, he has a right of way over 3’s land to and froin the 
well. The easement to draw water is extinguished by non-etijoy- 
meiit. The right of way is also extinguished ( d ). 

(a) Bmix V, MAHFRiiL, 41 L. T. N. S. 455. 

(b) Grand Junction OaNaut. Sf.uoAR, L. R.. 6 Gh. 483. 

( c ) WiuiEiisr.EY V. OnuRCH, 17 L. T., N. S. 190. 

( d ) Section 48 of the Indian Eiisements Act (V of 188:2). 
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[ Eight of inhabitant, to take water from private well— Ease- 

rrjlTalLLf ^ inhabitants of a- ta^n 

^ TtJ . ? belonging to the plaintiffs 

^eW thaUt .as a customary right in the natl of an elel^ef:: 
< p ble of being acquired by long user and not a Profit a prendre — 
LTlTr*" 2 Madras W Jour- 

[ Ptght to draw water from a public welt and pour info a 
rough Sud for restoration-jurisdiction. ] The facts appear from 
the judgment of the High Court, PF«ar ironi 

^ Ji'DowENT.—Plaintiff’s claim was to have his»rio'ht of 
drawing water out of a public well and pouring it into a tro^.h for 
cattle to drink out of in the hot weather, ” restored to him, and the 
Mamlatdarhas ordered that “ the possession of takin- water out of 
le public wed m the village of Maroli and keeping tL same in the 
trough near the well for cattle to drink in charity illegally acquired 

I^laintiff. Me are of opinion that the Mamlatdar had no iurisdic- 
mn to make such an order. The right to draw water from a pub^^c 
-e l and pour it into a trough does not come within any of the ob- 
jecte mentioned in Section 4 of which the Mamlatdar eouM mve im- 
mediate possession. Of course, if the plaintiff had alleged that the 

ri!ht toTn aid “claimed the 

ri,ht to an exclusive pnasessioa of the trou<^h itself suhi-p,.t 

right of the public to allow their cattle to drink out oHt bo 

he well 13 a public one, each member of the public has theri<rbt of 

drawing water from it. and as the trough Vas a nit In n 
cattle^hat came could drink out of it, and“ any ole wwl! 

a ily disposed could pour water into it. There is, therefure no ri<.hb 

Mamlatdarcanoperate._LAx>tAN v Goel 

Marathe, Prin. Judg. for IS9.5, p. 324. ‘ ^ - 

[ Easement over a well— Easements Act ( V of 1888 ) s 2 (h'\ 
-Customar,, right to use tU well. ] No fix^d neriod nf • 
is laid dow n by laws as necessary fo W ^ ^ of enjoyment 

„ p, 1 • , "®«®5sary to establish a cu.stomary ric^ht and 

8 custom I ry right to use a well mav exist ana.-r / f 
want heritage.— pAr.^si\NDi Tfviv ^ p pait fiom a domi- 

1. L. B. 20 Mad 3S0 ' ' ‘ ^ Potkikax gonda Nadas. 
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Well— -Stopping Way to the well— Suit for restoration of the 

Mamlatdar — JurisiHction. ] Plaintiff sued defendant for rcs- 

'toration of the use of a well, the defendant having stopped his way 
*0 the well by building a wall. 

The Mamlatdar rejected the plaint saying — 

“ The real question in this case is whether plaintiff’s prayer for the 
•obstruction in the right of way to the well can be heijrd by me. I doubt this 
-as I am not empowered by the law. ” 

Oft application under s. 622 C. P. C., the High Court de- 
•cided as f'o'llowa : — 

Ji’DOMENT.— If the defendant by building a wall has preven- 
ted the ^aintiff from having access to a well from which he had the 
use of water, he would clearly have obstructed the plaintiff in the 
possession of that use, ami the Mamlatdar would have jurisdiction 
to try the case. The fact that the Act mentions roads or customary 
ways to fields only would not exclude this jurisdiction.— V ohor a 
Ajabsha Lai.bhai v. Tayabai.!.! Kameuddin Hebxullabhai, 2 
Bom. L. R. 24;.5. 

[ Well-water— Joint use— Is' on-pm/meni of share of expenses 

jgon-c.T:ercise of enjoyment— Adverse enjoyment. J Where the 

pkintiff had a right to the use of a well water, in cimmon with 
othera, his preferring not to use the water, or even his omission to 
pay his share of expenses, did not of itself destroy that right by 
mere non-exercise of it, but there should be some direct evidence of 
adverse enjoyment on the part of the defendants. Baui bis Khbiki 
V. DNYANiJ BIN Bakaji Mohite, 2 Bom. L. E. 620. 

[ Customary right to use the well. ] Where all the residents 
of a certain locality had been using the water of a certain well, and 
the plaintiff by possessing a house had become a resident of that 
locality ; Held, that he had acquired the right of easement to use the 
water of the well— Palaniasdi Tevan v. Puthiban gouda Hadan, 
1. L. K. 20 Mad. 389. 

( J) “TANKS.” 

The word ’■Hank” means a large basin or cistern ; a 
reservoir of water ( a ). 

(a) Webster's English Dictionary. 
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[ Wataral sireaim— Easements Act ( F of 1882 ) ss. 6, 7, 17 —. 
Surface loate.r Tank — /tights of riparian owners. ] The owaers of 
a tank fed by natural streams which depended for their supply on 
natural rainfall and surface water, sued for an injunction to restrain 
superior riparian owners from damming the streams or interferino' 
with the supply of water, over which the plaintiffs claimed a ri=^hs 
of easement. The issue as to the ownership of the land on which 
the streams rose was undecided. Held ( 1 ) The Easements Act 
{ ^ of 1882 ) only declared the existing law as to easements oyer 
water ; ( 2 ) An easement can therefore be acquired in regard to the 
water of the rainfall. But surface water not flowing in a stream 
and not permanently collected in a pool, tank, or otherwise, is not a 
subject of easement by prescription, though it m.ay be the subject of 
an express grant or contract j ( 3 ) It is the natural right of every 
owner of la id to collect or dispose of all water on the surface which 
does not passin a defined channel; (4) Riparian owneraareen- 
titled to use and consume the water of the stream for drinking and 

household purposes, for watering their cattle, for Irrigating their 
land, and for purposes of manufacture subject to the conditions ( i ) 
that the use is rea.sonable, ( ii ) that it is required for their purposes, 
as owners of the land, and ( iii ) that it does not destroy or render 
useless or materially diminish or affect the application of the water 
by inferior rip irian owners in the exercise either of their natural 
right of their right of easement if any ; ( 6 ) It was, therefore, 

necessary to ascertain where the stream < rose, and course, source- 

and length of their tributaries. — P krum.^l y. RaiiASAiii I L R 
ir Mad. 16. > ■ ■ • 

[ Tank— Right to throw lack water on another’s land— Eight 
of other person (0 relieve himself from inconvenience. 'I The tank 
used for the irrigation of the plaintiff’s village was supplied in part 

by rain-water falling on the lands of the village occupied bv defen- 
dants 9 to 17, and the bund of the tank used formerly to throw back 
the waters so flowing into, the tank on to the lands of defendants 
where it remained till gradually drawn off into the area of the tank. 
Defendants 9 to 17, through the agency of the Government, reliev- 
ed themselves of this inconvenience by making a work for draining 
ofi the water so periodically thrown back upon their land. A 
channel was also constructed for conducting a supply of water to the 
plamtifts tank. Plaintiff’s, however, claimed to have the former 
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«tabe of tilings rcstoi'ed, on the ground that they had a prescriptive 
right to throw bivok the water on to the defendant’s lands and to 
keep it there till required for use, Bc-ld that there was here no 
object over which a right could be acquired. — R obinson ( 0!ir.t.F.cTOR 
OF North Argot ) v. Ayva Krishsama OBAKivAa, 7 Mad. H. G. 
E. 37. 

[ Eight io surplus water of laiiL ] A right of easement may 
be acquired in the surplus water of a tank flowing through a defined 
channel, whether natural or artificial. — R atappan T. Virbhadra, 
I. L. R. 7 Mad. 530. 

[ Duty of Zemindar — Ancient tank — Liahility for damage oc- 
casioned iy overflow of tanks. ] The public duty of maintaining 
ancient tanks, and of constructing new ones, was originally under- 
taken by the Government of India, and upon the settlement of the 
country has, in many instances, devolved upon zemindars. Such 
.zemindars have no power to do away with these tanks, in the main- 
tenance of which large numbers of people are interested, but are 
charged under the Indian law, by reason of their tenure, with the duty 
of preserving and repairing them. The rights and liabilities of such 
zemindars with regard to their tanks are analogous to those of per- 
sons or corporations on whom statutory powers have been conferred* 
.and statutory duties imposed. Such a zemindar, if the banks of any 
tank in his possession are washed away by an e-ictraordinary flood 
without negligence on his part, is not liable for damage occasioned 
thereby. — The Madras- Railway Company y. This Zemindar op 
Caevetinaoar.am, 14 Beng. L. E. 209 ; S. 0. 22 W. R. 279 ; S. 0. 
El. R. 1 Ind. App. 364. 

[ C iistonianj right — Easement— Diversion hy the upper pro- 
prietor— Unreasonableness of custom — Uaticral stream — Riparian 
rights— Extraordinary uses. ] A natural stream in the Sivagunga 
zemindari fed a number of tanks through supply channels, one of 
which supplied the defendant’s villages and another a village lower 
down the streaia. The plaintifis, the lessees of the zemindnri, sued 
for the removal of a dam put up by the defendants, across the 
stream to. divert their water into, their supply channel distinguish- 
ing thereby the water available for the tank T. field , ( 1 ) that 
in the absence of an eisement of customary right to the .contrary, 
the defendants would not have the right to put up the dam so as to 
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diminish the supply available to the plaintiffs. SwruDor? Water 
Works Co. v. Wilts and Bbuke Canal N.avig vrioN Go., L. R, 
7 H. L, 697 followed, ( 3 ) that such a right of the nature of ari 
easement could be acquired by custom and the defendants in the 
case had so acquired it, ( S ) that such a custom cannot be deemed 
to be unreasonable and ( 4 ) that the defendants as lessees of one of 
the villages of the zemindari were not incapable of acquiring such 
rights as against the plaintiffs as the subsequent lessee.s of the 
zemindari. Per Cur -. — k natural stream is one which has a 
natural source and flows in a natural channel.— R. G Orr t 

PwaMAN Chettv, I. L. R. is Mad. 320; S. 0. 4 Madras Law Jour- 
Dal, 248. 

[ Cessation to male use of water— Revocation of permission. ] 
Where a party, who had enjoyed the permissive u.se of the water of 
a tank, does not use it for four years from the date of its further 
excav.ition, the permission may be taken to be revoked — Gooroo 
CiiuKis SooR V. Sree Chor.n Ghosb, 15 W. R. C. R 308. 

[ Water from tank. ] Where a plaintiff alleged that sub- 
sequent to his purchase of a tank, at a period specified, defendants had 
commenced to take water from it and had opened a channel for the 
discharge of the water ; Held that the onus lay on the plaintiff to 
prove the assertion on the part of the defendants of any new right. 

Thakoor V. KhetiurmoNee Deuua, H W. 

( K ) “ CANAL. ” 

The word ' canal is not defined in thi.s Act, nor in the 
General Clauses Act (X of 1897) nor in the Bombay General 
Clauses^ Act (I of 1904), The ordinary meaning of the word is 
an artificial passage for water, 

^ In the Bombay Irrigation Act (YII of 1879) the word 
canal is ex|)laiiied in s. 3 cl. (1) for the purpose of that Act. 

The. definition of canal given in the English treatises on 
the law of waters is as follows 

A canal may be defined to be an artificial highway bv" 
water constructed for the benefit of the public by adventurer^ 
authorised by the legislature to take tolls for its use, as a com- 
pensation for their rist and labour in the undertaking ( a ). 


p. 273, 


( a ) Coulson and Forbes on the Law of Waters, 2nd Ed., 
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As regards the rights and obligations of owners of water- 
courses under the Bombay Irrigation Act (VII of 1879) sees. 

21 et seq. 

The rule that the purpose for which the waters of an 
artificial water-course have been collected or caused to flow, is 
to be regarded in determining whether rights or interests can be 
acquired in them by other persons than those who collected 
them or caused them to flow, applies with still greater force to 
the waters of canals than to artificial water-courses of an ordi- 
nary character. A canal company having a duty imposed on it 
by the legislature to keep open the canal, the legislature must 
be taken at least firma/iict'e to have intended that the powers 
and control over the waters of the canal should be vested in tbe 
company. A canal company which has enjoyed for a number 
of years the flow of the surplus waters of another canal lying on 
a higher level, has no right to insist continuance of the flow. 
Nor can the w’ater of a canal be abstracted by the adjacent pro- 
prietors without the consent of the company ( a J. 

The rights and liabilities of parties in respect of arti- 
ficial streams and water-courses are entirely distinct from the 
rights and liabilities of riparian proprietors in respect of natural 
streams and water-courses. The water in an artificial stream 
is the property of the party by whom it is created or caused to 
flow. If the stream so created is made to flovv upon the land of 
a neighbour without his consent, it is a wrong for which the 
party causing the flow is liable ; but he may by long enjoyment 
give a right to continue the discharge. His neighbour, how- 
ever, cannot gain by long enjojnient a right to insist on the 
continuance of the discharge. As between intermediate pro- 
prietors below the one by whom the artificial water-course is 
created or caused to flow, the upper one may at first intercept 
the water, but by twenty years’ use the lower proprietor gains a 
right to the flow as against the upper one { b }. 

Persons who have a right to navigate a canal are not 

(a) Kerr on Injunction, 3rd Ed., p. i'5U. 

( b ) Ibid. p. 219. 

14 
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limited to any mode of traction or propulsion. They may use 
steam power, provided it occasions no more than ordinary in- 
jury to the canal ( a ), 

Other cases of nuisance to water are obstructions or 
damage to canals ( b ). 

Waste water allowed to pass from a canal is not a water- 
course ( c ). 

[ Lrigation—Ri'jht of water. ] The plaintiS had been dis- 
turbed in his use of the water flowing from a natural stream through 
a caual of his own by the defendant tapping that canal and ab- 
stracting water therefrom for his own lands. Held, that the defen- 
dant could obtain no right to tap the plaintiffs canal unless he 
h.ad acquired that right by grant or prescription. The proper issue 
was whether the defendant had acquired any right to cut a canal 
from that of the plaintiff to his own land. Had such been the issue, 
the defoQdant would have been entitled, on proof of ancient user of 
the water from the stream, to restore the ancient water-course by 
removing any obstruction to the extent of his right of user, but 
net farther or otherwise, and subject to this condition that he had 
not by non-user lost his right. The defendant is only entitled to 
remove the obstruction caused by the flood, and not to open out a 
passage from any other part of the stream. If he has to go over 
the land of another, and even if he goes over his own land, he can 
only take the water to such au extent and in such a manner as not 

to injnre the pl.aintiff or others who have acquired rights. Run 

BAtlABOOR V. PooDHEK RoT, W. li. Sp. No. Oiv. Eul. 319. 

[ Fyne—Use of wiier— Right to control the ttstf. ] The 
pmprietor of a pane has a right to allow or to deny the use of water 
flowing through it to other persons unless they have also a clearly 
defined right enabling them to control the water and to convert it to 
their own u.so, a right clearly found to have originated in some 
grant or valid contract, or to have been exercised for so long a 
period that such title may be presumed.— M aharanee Kooeb v. 
Luchmee Kooee, U W. E. 0. R. 349. 

(a) Kerr on Injunction, 3rd Ed., p. i47. 

(b) ;«d.p.361. 

( c ) Ooulson and Forbes on the Law of Waters, 2nd Ed., 
p 331 n ( 8 ). 
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[ Bomhay Irngaiion Act ( Bom. Act 711 of 1879 ), ». ' 

IitoTcage lOotcr — Rights of riparian proprietors— J7ater-course-~Ths 
power of the Irrigation Department. '] The Irrigatioa Departmenfi 
has no power, under Bombay Act VII of 1879, to dam a stream or 
a water-course on the ground that it derives its supply of water by 
leakage from an irrigitioa canal. Section 48 of the Act only gives 
the Department the special right of charging a water-rate on land 
which derives benefit from the leakage. 

Water which has leaked from a canal into the land of another 
person does not belong to the Irrigatio’n Department, so. as to give' 
the latter the right to follow it up and claim it as their own. 

If the leakage flow was such that it itself h id become, in the 
eye of the law, a canal or water-courso, then the rights of the persoris 
through whose lands it flowed would be governed by the law appli- 
cable to canals or water-courses. — ’B alvantrao v. P. L. Spbutx 
I. L. R. 23 Bom. 761 ;:S. 0. 1 Bom. L. R. 414. 

( L ) “ WHETHER NATURAL OR ARTIFICIAL. » 

These words are inserted after “vvater-cmtr.se” to embody 
the result of the decision in Sum Gopal v. Vinayak Ehikam- 
BHAT, I. L. R. 25 Bom. 395. 

( M ) « PERSON. ” 

The word “ person ” is not defined in this Act., Inch 
( 35) s. 3 of the Bombay General Claii.ses Act ( Bombay Act I 
of 1904 ) it is stated that “ per, son ” shall include any company 
or association or body of individuals, whether incorporated or 
not. This explanation agrees with the explanation of the Avord 
“ prr.ton ” in s, 11 of the Indian Penal Code. The Bombay 
High Court has decided that this explanation of the word “per- 
son’’ is wide enough to include Government ( a). If Govern- 
ment has to bring a suit of the nature described in this' sectioti,, 
a regular suit must be instituted in the Court of the District 
Judge, in whose Court a/one such suit, that is, a suit in which 
the Government or any officer of Government in his official' 
capacity is a party can ho instituted ( b ). Consequently smcA a ' 

( a ) Rbo. V. Hanmanta, I, t, R. 1 Bom. 610 at 622. 

(b ) Section 15 of the Bombay Revenue Jurisdiction Act 
(X of 1876). 
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suit cannot be instituted by Government or any officer of Gov- 
ernment in his official capacity in a Mamlatdar’s Court. 

(N) “OTHERWISE THAN BY DUE COURSE OF LAW.” 

Section 9 of the Specific Relief Act ( I of 1877 ) con- 
tains provisions similar to those of the present section. In Hu- 
hhappav. Narsingrao,? Bom. L. R. 12, the Bombay High 
Court has decided that a thing is said to be done “in due course 
of law when it is submitted to the consideration and pronounce- 
ment of the law, and the expression “ due course of laiv ‘ 
means the regular, normal process and effect of the law, 
operating on a matter which has been laid before it for adjudi- 
cation. The expression due course of law ” must be read as 

reffirring to the process and operation of the law invoked by the 
ordinary method of a civil suit. ^ ' 

This construction is not found to lead to any result 
which can be called incongruous or unnatural ; on the contrary, 
the result is natural and reasonable. For on the hypothesis 
which IS a condition precedent to the operation of the section 
there is a dispute between two persons as to the rio'ht to the 
possession of immoveable property, and the Legislature in its 
anxiety to prevent agrarian crime may well have desired to 
enact that such a dispute should be settled exclusively by iiidi- 
cial decision, and not by either of the parties under whatever 
claim of title he may put forward ; in other words it may well 
have been the intention that the person having a right to the 

possessimi of any immoveable property, should be debarred from 
taking the law into his own hands. 

, . This view is corroborated by the jirovisions of section 22 
of this Act, which says that the person against whom an order 
w passed by the Mamlatdar may bring a suit in a competent 
Civil Court to establish his title and recover possession upon 
the strength of it. So far, therefore, as the section itself is con- 
cerned, it would seem to look to [lossession alone and to provide 
that when such possession is to bo recovered ah invito, recourse 
must be had to the legal proceedings and that where such pro- 
ceedings are not taken, the person dispossessed may claim to 
be restored to possession, though such restoration shall noli 
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affect the right of the person against whom an order is passed 
by the Mamlatdar to establish his claim in a separate suit. 

In the following instances a person dispossessed of im- 
moveable property gannot he said to be dispossessed otherwise 
than by due course of law : — 

fa) The Civil Procedure Code (Act XIV of 1882) 
pre.scribes certain rules for the delivery of possession of immove- 
able property. Sections 263, 264 and 26!i provide for the 
delivery of possession to a decree-holder. Section 335 awards 
possession under certain circumstances to a claimant other 
than a judgment-debtor. Sections 318 and 319 provide for the 
delivery of immoveable property to the purchaser at an auction 
sale held by a Civil Court, 

(5) Under s. 9 of the Specific Belief Act ( I of 1877 ) 
a plaintiff may obtain possession of immoveuble property under 
the circumstances mentioned in that section. 

(a) Under ss. 14.5 and 522 of the Code of Criminal 
Procedure { Act V of 1898) a Magistrate may dispossess a 
person of immoveable property in certain cases. 

( d) Under s. 181 of the Bombay Land Reveniie 
Code, after a .sale of any occupancy or alienated holding has 
been confirmed, the Collector delivers the possession of the 
land included in such occupancy or alienated holding to the 
purchaser. 

(e) Under ss. 16 and 36 of the T.and Acquisition Act 
( I of 1894 ), the Collector may take pos.sessiou of land. 

It is probable that a person other than the judgment- 
debtor may be disposssessed in execution of a decree of a Civil 
Court. But such a person cannot be said to be dispossessed 
otherwise than by due course of law. There is moreover a. 
special remedy for him to regain possession provided in s. 33i^ 
of the Civil Procedure Code. Consequently such a person 
cannot bring a possessory suit in a Mamlatdar’s Court ( a ). 

(a) I'l/MCHANDRA SUBRAO V. liAVJI VlTHU PaRU, l. Ii. 

R. 20 Bora. 851; S. 0. Prin. Judg. for 1895, p. 140 ; MANKOStAvn 
Kisandas V. Daji- Ramcuandra, Prin .Tudg. for 1896, p- 665 ; 
Ramji v. Yashvvada, Prin. Judg. for 1878, p. 56 v. 

JiNAnuAi, Prin. Judg. lor 1888, p. 133 ; Maoan v, ‘V^THaL, Prin. 
Judg. for 1890, p. 159 ; Manikcuaso v. Daji, Pjtb. Judg. for 
96, p. 665. 
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If a third person, who is not a party to a Mamlatdar’s 
demioii, is dispossessed in execution of that decision, he is 
dispossessed otherwise than hy due course of law, and he can 
recover possession by a suit under the Mamlatdars’ Act ( a ), 

In a regular suit to recover possession of immoveable 
property, or any interest therein, on the strength of title, a 
Civil Court can go into the question of title, and can therefore 
confirm the possession in him who has the tittle, though the 
possession may have been obtained irregularly. But in such a 
case if a Mainlatdar, who cannot inquire into the title, find 
that the possession was obtained l)y the defendant otherwise 
than by due course of law, he will bo hound to award possession 
to tile plaintiff although he has no title. 

[ Mamlaidar’s Jinding as to possession — Magislrak's finding 
as to possession— Code of Criminal Procedure, 1873, S. 530 — Aetssal 
posseas%n,i— Dispossession— Cause of action— Res Judicata. ] L. 
who held a mortgage of the land from A filed a suit against him for’ 
possession of land as mortgagee, and obtained a decree awarding such 
pcssessiouinlSTl. When L. was taken to receive possession, he, 
was not put into possession by immediately ousting the tenant, 
but was told by the otEcer of the Court to enter after the crop was 
removed. L. afterwards did enter. In 1874 a First Class Mama- 
trate confirmed his possession. Subsequently A filed a possess^ory 
aunt before a Maralafcdar, who decided against L. and ousted him 
from possession in 1877. Whereupon L. sued A for possession. 
On an application for a review of the judgment passed by the High 
Court on second appeal, West J., in delivering the judgment of the 
Court said Lillu stands now in this position, that he has a decree 
for possession as mortgagee, and an order of a Magistrate in 1874 
pronouncing him in possession ; while, by a Mamlatdar’s order of 
18(6, Annaji was declared to be in possession, and Lillu was thus 

fche Civil Court. By an express pro- 
vision -rf the Mamlatdar’s Act, the decision of the Mamlatdar i« 
not contosive as to the point of actual possession in any subsequent 
amt, ihedec istonof a Magistrate under the Code of Criminal 


1. L.E.21 BooNrs ■ * V. aAi.G.vA, 
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Procedure ia conclusive aa to the poaaesaioii ; bub it is contended 
that a pos8e.s8ion available to Lillu for perfecting hie title under the 
decree muat have been a peaceable poaseaaion, and that the dispute 
before the Magistrate in 1874 implies thabhia possession was not a 
peaceable one. As bo this, the general principle is that a man who 
acquires posaesaiun ia remitted, aa it is said, —that ia, he may roly 
for the support of his possession on any .still subsisting title veste.l 
in him, and for which a legal remedy ia still open to him ( 1 ) : 
BiiAsaisoTos V, Lobwhi.lvn- ( 2 ). Of two persons entering simul- 
taneously, the Englisli law assigns posses-sion to him that has the 
ri'dib, by a rule identical in substance with that of the Hindu law 
on the same subjeet ( 8 ). Consistently with this a person having 
right to possession may enter peaceably, and may then maintain 
!the possession thus acquired ; TAVr.oit v. Colr ( 4 ). This, as Lord 
Kenyon said, “ will nob break in upon any rule of law respecting- 
-the mo le of obtainiag the possession of lands ” ( 5 ). If there is a. 
breach of the peace in attempting to take p >s.sessioa, that affords a 
ground for a eriminal prosecution, and, if the attempt is successful, 
■for a summary suit also for a restoration to possession under s. 9 of 
■the Specific Relief Act of 1877— Dauabhai N siisidas -v. Tub Sub- 
'OoLLBcroR OF BitoAOU<(6)} but an unlawful act in entering, 
does not make the owner a tr0.spa3aer ab initir) ( 7 ) : the law will 
■still annex the right to the possession. In Doe dem. Si'BPHess v. 
Lord ( 8 ) a mortgagee, whose writ of possession was set aside as. 
irregularly obtained, was ordered to restore the possession he had 
acquired under it. It was declared an abuse of the process of the- 
Court that the mortgagee should have entered with an appearance of 

( 1 ) Coke Lit, 349a. ( 2) 27 L. J. Ex. 297. 

( 3 ) Perkins Proof Bk., 213, ISTarada I ; 4 ; 12, 13. 

( 4 ) 1. S. L. 0., ( 6th Ed. ) 115, So also Brinsmead v. 

Harbison, L. R, 7 a. P. 547. Ex. parte Drake, L. R. W. N. for 

1877, p. 119. 

( 5 ) See. 3 T. R. at p, 295. 

( 6 ) 7 Bom. H. 0. Rep. A. 0. J. 82, 

( 7 ) I Hilliard on Torts, p. fiOO. See 1 and 2 Vic. c. 74, 

sec. 6. That a landlord entering by force is answerable for an 

injury to the tenant’s property, see Bkodali;. v. Maitland, L. Pw 
W. N. for 1881, p. 43, 

i'(.8 ) 7 A. & E. 610. 
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authority to which he was not really entitleri ( 9 ). A similar priu. 
ciple is involved in the case of Savad NASuoiiiir v. Venkaws ' 
PitABHu ( 10 ). If, therefore, there was on Lillu’s part an abuse of 
the process of the Court in obtaining the possession which he was 
found to have in IS74. he would not probably be allowed to benefit 
by that possession. But what occurred was merely this that 
havin,^ what w is equivalent to a writ of possession, ho was not put 
tnto possession by immediately ousting the tenant, but was told bv 
the officer of the Court to enter after the croo was removed If ho 
did enter afterwards, his entry could not be deemed an unlawful 

the otfioer, if present, w luld have compelled his arlversary to. sub 
mtt to If he used violence, the person injured should have prose- 
cuted him ; ,f he, notwithstanding the decree, took possession other- 
wise than m due course of law.” the person dispossessed should 
have sued him on this ground. PrimA facie, his possession 
lu-stiSed ;it fu-filled the decree of 1871. and c;mpletinn 
gave him anew .action if he was a,un dispoLessed. Now tlm 
Magistrate in 1874 adjudged that Lillu was in possession !nd 
gave or secured, him possession even if he had it n„fc before There 
may have been a dispute down to that time ; but then, at any rate 
. Iluspis.s8ssma could no longer be called unlawful. ItZs a 

W-arrn" ? ™e'o£ 

law , and a possession already decreed bo him by the Civil Court 

r/LT would 

defendant bv an unl-iurf„i ’ i ^ coerced the 

of the Mamiatdar, expressly SprWoH 'oTefflcT 'LrthJ'^p 

Tprjo 

to tbab effect IS annexed to section 'i'ti nf si n j "-proviso. 
J’r.icedure, but not to section n->n i ^ Criminal 

i.di.»i piiocwiiug "j 11 d f “ 

•ho re«„u. tor th^ orfo, 1 “ “ ‘“""Sh 

.1..., nothin, .0 plollt »'i in..».i.„, tChor, 


( y ) idee A, & E., pp. 613, filjT’ 
( 10 } I. L. R, 5 Boiu. 382, . 


posH 0 ,ssion acquired by 
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Liliu from arlhoring to his right under the decree. The fact sub- 
sisted ; and its results ware not yitiateJ by any mis-oonduct on 
his part. Ills supposed a Imission in 1876, that ha had nob acquired 
possession, turns not to be wail founda J fie says, or seems to 
say, that ho diii n it at one v got p issession under his decree but 
he says also thit h; was told to go in and taka poss asion. and that, 
in fact, ha is in possession. There is thus nothing exclusive to set 
agiinst the Mainlatdar’s jurisdiction in his fav mr.— -Liolo v. 
Annaji, I. L. R. 5 Bom. 387 ; S. 0. Prin. Judg. for 1881, p. 64. 

[ Pomssion taken hi/ righ'fid without Oowt’s inUrven- 
fon-Tiespaee—'Hofflish Uw—LvPan law. ] In Pollock on Torts, 
p. J12, the Itn'lish law on the effect of possesion obtained by the 
true owner by peaceful or forcUila entry is stated after an examina- 
tion of the somewhat conflicting authorities to be that the possession 
of a rightful owner gained by forcible entry is lawful as between the 
parties, but that he miy be punished for the breach of the peace by 
losing it, be sides paying a flne to the king. This latter part of the 
Jaw is the result of the Statute of 5 Eichard II to which we have 
nothi ng corresponding in this country. The Indian Legislature has 
however, provided for the summary removal of any one who dispos- 
sesses another, whether peac'vvbly or otherwise than by due course 
of law ; but subject to such provision there is no reason for holding 
that the rightful owner so dispossessing the other is a trespasser, 
and may not rely for the supiiort nf his possession on the tir.lo ves- 
ted in him, as he clearly may do by English law. This would also 
appear to be the view taken by West, .J., in Lir.nj v. Annaji ( I 
L. R. 5 Bom. 387, 391, 391 ), — Bandit v. Haba, I. L. U. 15, J3oia* 
238 ; S. 0. Prin. Judg. for 1890, p. 283. ,* 

[ Mortgnge—Suit for rfdevption— Ouster h/ defevdmt un- 
der Mamlaldar’s order- Hi, htfal oioner-Trespass-Limitattm. 1 
In 1889 the plaintiffs brought a suit to redeem certain land, mort- 
gaged with possession to defendant in April or May 1877 for* 
period of nine years, alleging that at the expiry of that term, the 
said land was restored to them by defendant, who, however, a’-ain 
obtained posse, saion under an order of the Mamlatdur’s Court, dated 
l.Uh July 1886. Defendant denied having held the lands in 
mart, g.age from the plaintiffs, and contended that he liad purcHaHed 
the same on the 7th July 1877 from plaintiff No. 1. He also con- 
tended that the suit was timo-b,irred. The Subordinate .Judge Ijeld 
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that tieithei’ tlie mortgage nlleged by plaiatifTs nor tho sale set up 
by defendant W:as proved : and that the suit was not time-barred as 
defendant’s -possession was from 1878 only. He awarded plaintiS’a 
claim, liolding that as defendant had admitted plaintiff’s title-,: 
plaintiffs must suoeeedunless defendant proved the sale set up by 
him. - On appeal the District Judge found that the suit was time- 
hirred', as plaintiffs had not shown that they were in possession witli- 
ih 12 years before tiie institution of the suit in 1869. On second 
appeal to the High Court it was held that the proceedings taken by 
defenilaiit in-the Alamlatdar’s Court showed that the plaintiffs had 
got into possession sometime in 1886 : and if they had the title to 
the laiid, when they obtained such possession the decision in Bandu v, 
Naba ( I. L. R. 1.0 Bom. 241 ) shows that they could rely on it in 
support nf their ownership. The vital question therefore ,wa,s as to 
t.ie title of defendant as the alleged purchaser from the plaintiffs. — 
Daulkwa khm Hussein Sahkb v. Pauappa bin Bharmappa, 
Prin. Judg. for 1893, p, 335. 

[ ■iuit by a trespasser to reeoue.r possession — S. 9, Specijte 
EeHef A’ct ( l'oflS77 )—S. 4, Bombay M^mlat'lar^ Act ( HI of 
JS76 )., ] The plaintiff, Arairudin, sued under the above section 
-to recover possession of a certain room from the defendant. He 
alleged that up to the 3rJ .June, 1890, he had been in possession of 
the room. The defendant answered that tho room was his and had 
bean in his possession and not the plaintiffs, that the plaintiff had 
committed a trespass by excluding him from the room and putting 
a padlock on the door, and that he { the defendant ) had subsequent- 
ly remove.! tho padlock and resumed possession. He contended 
that the plaintiff was a mere trespasser, «nd, as such, was not enti- 
, tied to bring a suit for possession under S. 9 of the Specific Relief 

j-tet. 

The Subordinate Judge was of opinion that the plaintiff's 
possession previous to his dispo.ssession by the defendant was not 
that of a tvespa->ser, but he submitted the following question for the 
opinion of the High Court : — 

■Wliotlier it was competent for a defendant, in a suit institu- 
ted under section 9 of the Specific Relief .Act or under Bombay Act 
1 [[ of 1876, to show that the plaintiff’s possession previous to dis- 
possession was that of a trespasser ? 

SutGE.sT, C. J. ; — The reference in this case raises aqueation 
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of some importance on tlie construction of section 9 Of the Specific 
Relief Act. The defendant’s case is that he had been in possession of 
the room in question, and that about 30th May, 1890, the plaintiff 
put a padlock on the room and went to Bombay, and that as he, the 
defendant, wanted the use of his room, he removed a window two 
days afterwards and effected an entrance. Tlie question is whether, 
assuming the defendant’s story to be true, the plaintiff’s possession 
is such as to enable him to avail himself of the above section. 

In Dadabhai Narsidas v. The Sob-Ool rector of Broach 
( 7 B, H. 0. H. A. C. J. 82 ), Mr, Justice Meuvilr expressed an 
opinion that a mere trespasser could not succeed under section 1& of 
Act XIV of 1859, the language of which is virtually the same as 
that of the section under consideration, on the ground that the 
plaintiff in such a case has not acquired juridical possession and, 
therefore, could be dispossessed. We think this is the correct view 
of the section, and it is quite consistent with the remark in Kkishna- 
EAo Yashvant V. Vasudev Appaji Ghotikar (I. L. R. 8 Bom.^ 
371 ) as to the general object of the Act. It is further in accor- 
dance with the remarks of the Court in Viejivanoas Madhavdas 
V. Mahomed Alikhan Ibeahimkhan (I. L. R. 5 Bom. 208 ). 
Therefore, in the present case, assuming the defendant's statement is 
true, ( as to which we express no opinion ), even if the plaintiff 
can be siiid to have been in possession by what he did, still such 
possession not having been acquiesced in by the defendant, never 
became a juridical possession which could give him the right to 
invoke the aid of the Mamlatdar or the Court under section 9 of the 
Specific Relief Act. — Amirodih v. Mahamad- Jamal, I. L. R. 15 
Bom. 635 ; S. 0. Prin. Jndg. for 189T, p. 69. 

[ Execution of Civil -Couyt's decree — ■Dispossession of tliird 
party — Possessory suit hy third party — Jurisdiction, '] V, a 'tenant 
of M’s judgment-debtor, who was disposaesse'i in execution of a 
deci-ee obtained by W, sued W in the Mamlatdar's Court. It was 
held that as V was not dispossessed otherwise than by due course 
of law, he had no cause of action. — Magan ManikchAnd Gujar v. 
ViTHAL, VALAD Hari, PHn. Judg. for 1890, p. 159. 

[ Dispossession of person in execution of Civil Court’s decree 
— il/isrepreseniation of Decree-holder and Purchaser— Obstriiction to 
possession hy defendant. ] B had obtained a decree against S, the 
widow and heir of tlm plaintiff’s husband’s brother, and in executiou 
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Bold certain immoveable property including a thikan, which was in 
plaintiffs possession, to the defendant, a karkun of the said B, 
possession having been delivered to him by the Court’s bailiff The 
plaintiff brought this suit in the Mamlatdar’s Court claiming that 
the thikan was in her possession and that the defendant caused 
her obstruction. The Maiulatdar awarded the claim. //«W, de- 
clining to interfere with the decision, that there were circumstancea 
in the case which made it doubtful whether the process of the Court 
under which the defendant was alleged to have been put into posses- 
sion was not obtained by misrepresentation. Ramji v. Yaswada 
( 1 rin. Judg. for 1878, p. 56 ) and GcLAmiHAi v Jinabai ( I. L. 

1.3 Bora. 213 ), refererd to,— V inavak Nar.avan v. JASKiBAf. 

Prim Judg. for 1894 , p. 195 . 

L hxemtton of Civil Court’s (ler.ree— Dispossession of a third 
person— 1‘ossessoru by third person against decree-holder— Juris- 
diction. ] Eamchandra obtained a Civil Court’s decree against R S 
and another for partition of certain lands and recovery orpossession 
of a third share therein, and in execution of that decree recovered 

possessionthrough the Collector of Belgaum. The opponent Raviv 

len brought a possessory suit again-st Rainchandra in the Mam- 
latdar s Court, alleging that he had been in possession and enjoy- 
ment of the lands for many years, and that Bamchandra wrongfully 
obstructed his enjoyment thereof. He prayed for the removal of the 
obstruction. The Mamlatdar awarded the claim and passed a de- 
cree for the plaintiff. Rainchandra then applied to the Higli Court 
under its extraordinary Jurisdiction. The case was argued hefore a 
Division Bench and the following questions were referred to a Pull 
Bench : — 

1. Whether a delivery of possession in execution of a decree 
for partition has the effect of dispossessing a third 
person not a party to the suit who was previously in 
possession and was not present when the delivery took 
place 7 

2. If so, whether such dispossession constitutes a cause of 
action under the Manilatdars’ Act ? 

The judgment of the Pull Bench was delivered by— 

Sargent, C. J. :~The delivery of possesision, which is direc- 
ted to be given by S. 263 of the Civil Procedure Code, oontem* 
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plates the deree-holder being placed in actual possession, and the 
language of S. 332 of the Civil Procedure Code shows that the 
possibility is assumed that in elTecting such delivery a third person 
may become dispossessed, by which must be understood that such a 
state of things may have occurred as would amount to his dis- 
possession in the eye of law, or what is sometimes called juridical 
dispossession. The mere formal delivery of possession, which consists 
in the reading by the officers on the land of the order for putting the 
decree-holder in possession and taking a receipt from him, cannot of 
itself effect such dispossession. Whether what occurs on the occa- 
sion of giving such formal delivery has that effect, is a question of 
law and fact ; but it is clear, we think, on the authorities, that 
there is no dispossession in the eye of the law, unless the deprivation 
of possession is complete ns a fact, a conclusion which the Court has 
to form on the whole of the evidence — See Lindley’s Jurisprudence, 
p. cxxiii — although what may occur may amount to a disturbance 
or obstruction of possession. 

Again he who occupies land in the absence of the possessor 
dees not, according to Savigny, “ at the moment acquire juridical 
possession. ” Savigny. p. 261. In other words, it must be followed 
• up by other acts of possession of which the third party has notice. 
This would seem to afford the only possible answer to the abstract 
question referred to us ; for as regard.^ a third person — assuming, 
as we do, that he was not affected by the decree — it esnnot matter 
that the decree was in a partition suit. In Ramaji GoVixd v. 
Yaswada ( P. J. for 1878, p. 56 ), it is quite possible that the 
Court considered the third person was present and did not obstruct. 

With respect to the second question, we are of opinion that, 
in the case of dispossession of a third party in execution of a decree, 
S. 332 of the Code of Civil Procedure applies, and that it does not 
constitute a cause of action within the jurisdiction cf the IMamlatdar. 
— Ramchandra Scbrao v. Ravji but ViTTU Parit, 1. L. R. 20 
Bom. 351 ; S. C. Prin. Judg. for 1895, p. 140. 

(] Possession obtained through Gioxl Court — ‘Swi to oust the 
person in possession. ] A Mamlatdar has no jurisdiction to oust a 
person placed in possession in execution of a decree of a Civil Court 
The remedy of the plaintiff who is ousted improperly is by complaint’ 
to the Civil Court and not to the hlamlutdai'.— Manikchand 
I\ISA^■D.V3 V. Daji Ramchandr.^ Pi'iu. Judg. for 181'8, p. 6G5. 
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[ Tenant holding over— Dispossession hy landlord— “ (Hher- 
wise than hy dtte course of Inio ^^—.'ipenfk Relief Jet ( Inf 1877 ), «. 
9.—Gonsiructi >n.'] The plaintiff instituted a suit in the Court of the 
Joint Subordinate Judge of Dharwar to recover possession of certain 
land under s 9' of the Specific llelief Act, d'he defendants pro- 
duced a rent note signed by the plaintiff which satisfied the Sub- 
Judge that tlie plaintiff was the defendants’ tenant holding ever 
after the expiry of the period of tenancy. The Subordinate"" Judge 
dismissed the suit, holding that the phiintiff was rightly disposses- 

83C1 • 

On application under s. 622 of the Civil Procedure Code the 
High Court decided as follows : — 

A tenant holding over is a tenant on sufferance, but he is not 
liable to be evicted by the landlord motu : AVhether be is 

so liable or not depends precisely upon the intention of the Legisla- 
ture in framing s. 9 of the Specific Relief Act and no fair presump- 
tion as to that intention can be collected from tho law prevailing 
in England. It may be doubted whether the holding-over 
sufficient to make the tenant’s possession " wrongful ” within the 
ordinary acceptation of that word, and that such possession is still' 
Juridical possession seems apparent from the fact that a tenant hold- 
ing over could recover as against a third party who unlawfully dis- 
possessed him. 

lo read the words “ due course of law, ” used in s. 9 of the 
Specific Relief Act, as merely equivalent to the word “ legally ” is to 
deprive them of a force and a significance which they carry on their 
very face. For a thing, which is perfectly legal, may still be by no’ 
means a thing done » in due course of law ” j to enable this phraie to 
be predicated of it, it is essential, speaking generally, that the thing 
should have been submitted to the consideration and prononuce- 
ment of the law, and the “ due course of law ” means the regular, 
normal process and effect of the law operating on a matter which 
has been laid before it for adjudication. That is the primary and 
natural meaning of the phrase, though it maybe .applied in a 
secondary sense to other proceedings held under the direct authority 
of the law. Ins. 9 of the Specific llelief Act the words “ due 
course of law ” must be read in their primary sense as referring to, 
the process and operation of the law invoked by the ordinary 
method of a civil- suit.— Rode a rpA v. Narsingrao, 7 Bom. L. 
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. (0) ‘ BY REASON OF THE DETERMINATION OF 
ANY TENANCY, OR OTHER RIGHT OF ANY 
OTHER PERSON IN RESPECT THEREOF.” 

The first parfi£Trti|)li of this .soctinn gives 'the Mamlatdai? 
jurisdiction not only in cases where the |il:iintiff ha.s been dis- 
possessed or deprived of possession otherwise than by due conrae 
of law, but, also in ca.^e.s in which the plaintiff “ shall have 
■become entitled to the possession or restoration thereof by 
reason of the dctennination of any tenmiGij or other right of any 
other I er.'^on in respect thereuf.” Thus, a landlord i-s entitled to 
possession on the determination of a tenancy, whether he Ls the 
owner of the hind or is a mortgagee in possession. It is clearly 
equitable that a mortgagee, w bo has obtained possession and has 
let out the laud to a tenant, should, whether that tenant is th^ 
original mortgagor or not, be entitled to the same reliefifthp 
tenant tries to keep him out of po.ssession after the tenancy has 
expired, as would he accorded to any other landlord. 

but this .summary relief is to be given only to persons 
entitled to pos.session on the determination of a tenancy or of 
any other right, and the phrase “ any other right ” must he 
eonstrued as referring only to other rights ejnsdem generis, i. c., 
of the same nature u.s a tenancy, on the ina.vim nosdtnv a sueUs 
i. i,’., interpretation must be guided by associated words in the 
context ( a ). Another maxim of law applicable in such cases is 
vi’ibn gi‘iieralia rest rill gitntur ad hah ih tat cm rei vel personcB^- ?. e., 
general words may be aptly restrained, accordin.g to the matter 
or, person to which they relate ( b ). 

If, therefore, a mortgagee, never having obtained posses- 
sion, tbwugh the terms ot his mortgage purport to give him 
either immediate or contingent right to obtain it, allows the 
mortgagor to remnin in pos.sessioii on condition that the niort- 
•gngor shall pay certain annual interest, claims to oust the nn^rl- 
gagor on his failure in performance of such cnndition, the 

(a) iMaxwelfs Interpretation of Statutes, 4th Ed,, pp. 489 
and 491, 

( b ) Broom’s Legal Max. 7th Ed., p, 485, 
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Mamlatdar would be justified in refusincj to exercise jurisdiction 
under this section. For in such case it might be held that the 
mortgagee was tint entitled to possession ” merely by reason 
of the dctmabiute’on of .some other right (resembling that of a 
tenant) in the mortgagor, but rather by rea.son of the accrnal 
of some new right to the mortgagee which might be satisfied 
by other relief. 

At present the law of landlord and tenant is contained 
in Chapter V of the Transfer of Property Act (IV of 1882). 
This Act was pas.sed on 17th Febrnary, 1882, but under the 
provisions of 8. 1 it was extended by the Bombay Governineut 
to this Presidency on the 1st of January, 1 81)3 ( a ). 

Before this Act was made applicable to this Presidency, 
there was no statutory law on the subject of tenancy. There- 
fore under a. 26 of Regulation IV of 1827 the law to be observed 
was the usage of the countr}’ in which the suit arose ; if none 
such existed, the law of the defendant ; and in the absence of 
specific law and usage, justice, equity and good conscience 
alone. The Calcutta High Court has held that the rules ap- 
plicable to the relation of landlord and tenant in England are 
applicable to India, whenever no precise rule regarding the sub- 
ject is to be found in Hindu or other laws ( b ). 

The relationship of landlord and tenant for iiqricultitral 
purposes is dealt with by the Bombay Band Revenue Code 
( Bombay Act V of 1879 ), ss. 83 and 84 ; the former contains 
provisions regarding the ami.unt of rent payable, by tenant, 
duration of tenancy and pre.'iumption as to tenure; and the 

( a ) Kotification, dated the 27th October, 1892, by the 
Government of Bombay. 

( b ) Tar'cha.vd Biswas v. Ram Gobind Cmowohry, T. B, 
R. 4 Gale. 781. See also Rusmckloi.l \!udduk v. LoKhNATU Boa- 
mokar i. L.R. 5 Calc. 688; S. a, 5 0. L. R. 492. See iL 
Baba Honaji v. Babaji jAGusHhi, 2 B. H. 0. R. 38 ; Wkbbk v. 
LEhTi?R, 2 B, H, 0. R. y5 ; Mithibai v, Limji N’<twR<m Banaji, [. 
B. it. f) Jiom. o<i6 at 521 ; In the matter of Saithri 1 B. It. 16 
Bom. 307 at 323 ; Shivhao V. Punui.ik, I. L. R. 26 Bom. 437 at 
441 ; OaiNii.Ai. ViTUALOAa v. Fuxchand, 1. B. it. 18 Bom, i6u at 

ITUji 
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latter contains provisions aa to the termination of annual te* 
nancy. 

No lease executed by a person who is an agriculturist 
within the meaning ofs. 2 of that Act and who is residing in 
any local area for which a village-registrar has been appointed 
shall be admitted in evidence, for any purpose by any person 
having by law authority to receive evidence, or shall be acted 
upon by any such person or by any public officer, unless such 
instrument is written by, or under the superintendence of, and 
is attested by a village-registrar (a), Registration under 
that Act is to be deemed equivalent to registration under the 
Indian Registration Act, 1877 ( b ). 

Tenancy ( c ). 

A lease of immoveable property is a transfer of a right 
to enjoy immoveable property for a fixed term or in perpetuity 
either for a premium, or for rent, or both for a premium and 
for rent. 

The transferor is called the lessor, the transferee is called 
the lessee, the price is called the 'premium, and the money, 
share, service or other thing to be so rendered is called the 
rent. 

The interest acquired by a tenant in the land transferred 
to him is called bis tenancy. Tenancy may arise by an agree-- 
ment express or implied. It does not arise by trespass, 

Eneroaelme'rii by a tenant — Position of such tenant. ) 
When a tenant encroaches upon the land of his landlord, he does 
not by such encroachment become the tenant in respect of the land 
encroached upon against the will of the landlord. — P rohlad Teor 
V. Kedarnath Bose, I. L. R. 25 Calc. 802. 

( a ) See s. 56 of the Deccan Agriculturists’ Relief Act, 
1879 to 1902. 

( b ) See s. 60, Ibid. 

( c ) Chapter V of the Transfer of Property Act ( IV" of 
1882), which contains the law of landlord and tenant, .' does nob 
apply to leases for agricultural purpoaes^ since the Bombay Govern- 
ment has not declared these provisions to be applicable to the Pre- 
sidency of Bombay, as required by 8* 117 of that Acti 
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In many cases, where no express contract of letting has 
been made, a tenancy may be implied from the acts of the 
parties, especially the occupation and payment of rent ( a ). 

A lease, underlease or sublease must be duly stamped 
according to the Stamp Law which might be in force at the 
time when and at the place where the lease was executed ( b ). 

^Jease must be duly according to the Law of 

Registration which might be in force at the time when and at 
the place where the lease was executed, 

e 1 ( <^ ) of the Indian Registration Act ( III 
ot 1877 ), leases of immoveable property from year to year, or 
for any term exceeding one year, or reserving a yearly rent 
must be registered. * 

Nature of tenancy. 

/ , S . may be ( 1 ) „( will, ( 2 ) from year to year 

( 3 ) /ei ajixedterm, (i) by sugtranee, or ( j ) perpetuall^ ’ 

( I ) Tenancy at will. 

A tenancy at will is where lands are let by one man to 
anolhe^ to bold at the will of the lessor ; in this Le the lessee 
M called tenant at will, because he has no certain or sure estate, 
for the lessor may put him out at any time he pleases. Either 
party may at any time determine a strict tenancy at will al- 
though «c,,ossed to be held at will of the lessor only, unless’ the 
aw requires a notice to quit to be given. A mere permission 
to occupy land constitutes a tenancy at will only. The words 
^ I give yon a close to enjoy as long as 1 please, and to 
take again when 1 please, and you shall pay nothin^ forit" 
create a tenancy utwUl. Ifatenant whose lease has” expired 
be permitted to Mntmne in possession pending a treaty for a 

strictly at will. Ifa man enter under a void lease, he is not a 
d sseisor, but atenant at will, under the termsof the lease in all 
Other respects except the dttra tion of time ( c ). 

( a ) WoaJfalPg Landlord arid Tenant, Ghapter'vi 

Indian Lamp lct^^^^^ Sched. I of the 

( c ) Woodfair* Landlord and Tenant^ Chap. VI, Sec. 4. 
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An estate at ■will may be determined by a demand of 
po.ssession, or by the express declaration of either of tiie parties 
or by implication of law ; of the latter description will be the 
death of either party, which in general determines the- will, acts 
of ownership exercised by the landlord, his alienation of the re- 
version and notice thereof, waste committed by the tenant, his 
demising or leasing or assigning the premises over, or,. in short, 
doing any act which is inconsistent with an estate at wilL An 
entry by the landlord on the land without the tenant^s consent, 
and cutting and carrying away stone therefrom, amounts to a 
determination of the ^yill. It is requisite that the landlord 
should give the tenant notice that he deternrines the tenancy if 
the act relied on be done off the premises. Where the act is 
done on the land, it is presumed that the tenant is there and 
knows of it. The will is also determined by an agreement by the 
lessor for the sale of the j>roperty to the tenant at will. The 
words “unless you pay what you owe me-,, I shall t.ake immedi- 
ate measures to recover possession of the property,.” addressed 
to the tenant by the party entitled to ownership, are sufficient 
determination of the will, and equivalent to a demand of posses- 
sion, so as to maintain ejectment. A sub-demise or assignment 
by a tenant without notice thereof to his landlord does not de- 
termine the will, so as to prejudice the landlord. If two joint 
tenants create a tenancy at will at a certain rent and one dies, 
the survivor takes the whole premises and may maiTitain an 
action for the entire rent against the; lessee continuing in 
possession. The sudden determination of the will of one party 
will not operate to the material injury of the other ; therefore if 
a tenant at will sow his land, and the landlord determines the 
tenancy before the corn be ripe, the tenant notwithstanding has 
free liberty to enter upon the land to cut and cany his crop; 
and on* a like principle of ju-stice, the tenant may, in alt 
cases, have reasonable time albjwed him to remove his gtxids 
after the determination of the estate by the act of the land- 
lord. 

(a)* Tenancy from year to year. 

A tenant from year to year is one who holds under a- 
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demise ( express or implied ) for a term, which may be deter- 
mined at the end of the first or any subsequent year of the 
tenancy, either by the landlord or the tenant, by a regular notice 
to quit. He is substantially a tenant at will; except that 
such will cannot be determined by either party without due 
notice to quit. If no such notice be given, the tenancy will 
continue from year to year for aii}^ number of years until sur- 
rendered, or extinguished !)y the statute of limitations, or tho' 
lessor’s title ceases. The death of either party will not deter-' 
mine it, unless the lessor be tenant for his own life only, and the 
lease is not made pursuant to any statute or power. 

Leases from year to year give only one time of continu- 
ance. That time, however, may bo confined to one year, or 
extended to several years, according to circumstances attending 
the tenancy in its progress. In the first place, the lease is for 
one year certain, and after the commencement of every .year, 
or perhaps after the expiration of that part of the year in which 
n notice of determining the tenancy may be given, it is a lease 
for the second year ; and in consequence of the original agree- 
ment of the parties, every year of the tenancy constitutes part 
of the lease, and eveutually becomes parcel of the term : so that 
a lease, which in the first instance is only for one year certain, 
may iu the event be a term for one hundred years or more. 
Under this species of tenancy the law considers the lease as a 
lease from year to year. 

Where parties miitually agree for a tenancy “ from year 
to year” and possession is taken, such a tenancy is thereby 
Created, and may be determined at the end of the fii^st or any 
subsequent year of the tenancy by a regular notice to qtut. But 
where a teuancy is created “ for one year certain, and soon 
from year to year” ( which is frequently done by mistake ), it 
enures as a tenancy for two years at the least, and cannot be 
determined at the end of the first year. ' It may, however, be 
determined by due notice to quit at tlie end of the second er 
any subsequent year of the tenancy. A demise “ fur a year,’’ 
Q-r V for one year eertai i,” dues not create a tenancy from year 
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to year, nor require any notice to determine it at the end of the 
year, 

"Where a person is let into possession under a mere 
agreement for a future lease ( not aniountiug to an actual 
demise), or under a void lease, he becomes only a tenant at will; 
but when he pays, or expressly agrees to pay, any part of the 
annual rent thereby reserved, his tenancy afewill changes into a 
tenancy from year to year, upon the terms of the intended 
lease, so far as they are applicable to and not inconsistent with 
a yearly tenancy. A stipulation for t\<jo years’ notice to quit 
is inapplicable to such a tenancy. 

Where a tenant for a term of years holds over after the 
expiration of his lease, he becomes a tenant on sufferance; but, 
when he pays, or expressly agrees to pay, a«iy subsequent rent* 
at the previous rate, a new tenancy from year to 3’ear is thereby 
created upon the same terms and conditions as those contained 
in the expired lease, so far as the same are applicable to and 
not inconsistent with a yearly tenancy. This, however, is a 
matter of evidence than of law. The landlord ma^q for instance, 
show that ho accepted the rent from time to time under a 
mistake. Any such new tenancy ( when implied ) will be deem- 
ed to have commenced at the same time of the year as the 
original term and notice to quit should be given accordingly. 
Even if the rent be increased, the tenancy will be stibjcct to 
covenants or stipulations similar to those contained in the 
former lease, unless others are expressly agreed on. It will 
also be subject to the custom of the country, so far as such 
custom is not excluded by the terms of the expired lease. It 
may be determined by notice at the end of the first or any sub- 
sequent year of the tenancy, or under an implied proviso for 
re-entry similar to that contained in the expired lease. 

If whilst a tenant from year to year is in possession of 
lands under an agreement reserving a certain rent, he agrees 
with hiri landlord tp pay an increased or reduced rent, this will 
not have the eft'ect of then .creating a new tenancy. 

A demise by a tenant from year to year to another also 
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to hold from year to year, is in legal pperatioa a demise from 
year to year only during the continuance of the original demise 
to the intermediate landlord. 

An annual tenancy shall, in the absence of proof to the 
contrary, be presumed to run from the end of one cultivating 
season to the end of the next. The cultivating season may be 
presumed to end on the 31st March ( a ). 

An annual tenancy shall require for its termination a 
notice given in writing by the landlord to the tenants, or by 
the tenant to the landlord, at least three months before the end 
of the year of tenancy, at the end of which it is intimated that 
the tenancy is to cease (b)* 

( 3 ) Tenancy for a fixed term. 

A lease for a fixed term is a contract for the exclusive 
possession of lands or tenements for some certain number of 
years or other determinate period (c). 

Leases of immoveable property for any term exceeding 
One year, or reserving a yearly rent, must be registered (d). An 
agreement varying the terms of a registered lease, e, abating 
the rent is not a fresh lease and does not require registration 

. 

In the absence of any contract to the contrary, a lease 
for a fixed period expires at the end of the term, and does not 
require a notice to quit, unless the parties stipulate for it. 

Where the time limited by a lease of immoveable pro- 
perty is expressed as commencing from a particular day, in 
computing that time such day shall be excluded. Where no 
day of commencement is named, the time so limited begins 
from the making of the lease. 

(a) The Bombay Land Revenue Code ( Bombay Act V of 
1879 \ 8. y4. (b) Ibid. 

(c ) Woodfall’a Limdlord and Tenant, Chapter V, Sec- 
tion 1. . 

(d ) See s. 17 of the Indian Pwogistration Act (HI of 
1877 ). . ^ 

( e )' Satyesti CHUNDKn v. Dhunpul, I. L. R. 24 Calc. 20. 
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Where the time so limited is a year or a number of years, 
in the absence of an express agreement to the contrary, the 
lease shall last during the whole anniversary of the day from 
which such time commences. 

Where the time so limited is expressed to be terminable 
before its expiration, and the lease omits to mention at whose 
ofition it is so terminable, the lessee, and not the lessor, shall 
have such option (a). 

( 4 ) Tenant by sufferance. 

A tenant on sufferance is one who entered by a lawful 
demise or title, and after that has ceased wrongfully continues 
in possession without the assent or dissent of the person next 
entitled; as where any one continues in possession without 
agreement, after a particular estate is ended. If a tenant for 
years surrender and then hold over, he will be either tenant on 
sufferance or disseisor, at the election of the landlord. An 
under-tenant who is in possession at the determination of the 
original lease, and is suffered by the reversioner to hold over, 
is only a tenant on sufferance. Where a tenancy at- will is 
determined by the landlord exercising acts of ownership, and i 
the tenant remains in possession, he becomes tenant on suffer- 
«»nce only ; but slight evidence would be sufficient to show a 
new creation of a tenancy at will, or he may by payment of rent 
or other acknowledgment of tenancy become tenant from year 
to year. 

There is a great difference between a tenant at will and 
a tenant on sufferance : the former is always in by right ; but 
the latter holds over by wrong after the expiration of a lawful 
title. A landlord may maintain ejectment against his tenant on 
sufferance without any previous demand of possession. A tenant 
on sufferance, who is turned out of possession by his landlord, 
without any demand of possession, cannot maintain ejectment, 
hut may sometimes maintain trespass. A tenant on . sufferance 
has no demisable estate, but he may create a tenancy by 
estoppel (b). 

( a ) The Transfer of Property Act, 1882, s. 1 10. 

(b) Woodf all’s Landlord and Tenant, Chapter VI, Sec- 
tion 5, 
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is) Perpetual tenancy. 

Perpetual tenancy is a tenancy for an indefinite period, 
and lapts so long as tte relationship of landlord and tenant 
continues. 

In India lease may he perpetual. Bvit in England it 
cannot be perpetual ; hut there must be a definite period.of 
-time fixed for the determination of the lease. It is, however, 
not to he supposed from this that a perpetual lease is unknown 
to English law. In England it is by means of successive cove- 
nants for renewal that a perpetual lease may be created ( a ). 

In the Presidency of Bombay there are niirasdars or per- 
sons claiming perpetual tenancy, which is regulated by the 
usage or custom of th^ country. Mirast right or perpetuity of 
tenure is, like other fkbts, susceptible of proof by various 
means ( b ). 

[ Jnamdar — Uniform Vent for 90 years, ] Where a family 
of Jiulkarnis in the Konkan wtts proved to have been in actual occu- 
pation of land under an Inamdar for 90 years at a fixed rent t 
Jield, that^ in the absence of proof of a lease for a more limited 
term, it might be inferred that the land was demised on a perpetiital 
lease, and that the defendants could not be ejected so long as they 
paid the usual rent. — ^Annaji Afpaji v. Kasi Atmaw, 3 Bom. H.” 
C. R. A. 0. J. 124. 

Admission of tenancy— Presumption of perpetual lease. 
Although a person is admitted to have been in possession as a 
tenant for more than 30 years, yet the presumption of law is that 
he is only a tenant from year to year ; and, therefore, unless there 
is evidence of strong counter-presumption of a perpetual lease, the 
proprietor can oust.— Bai Gakga v. DcllAbk Parag, 5, Bom. H. 
e. R. A. C. J. 179. 


( a ) Sevenoak# Railway Co. v.; Lomdos Ohateam. ani> 
Dover Co., L. R. 11 Oh. D,, 652. 

. ( b ) An.naji V. Kasi, 3 Rom. H. 0. E, A. C. J. 124 ^ Bai 

Ganga V. Dullabh, 5 Bom. H. 0. R. A. O. J. 1T9. ' 
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[ Perpetual tenancy — Long possession — Presumption — Bom- 
hay Land Revenue Code ( V of 1819), s. 83— Burden of proof. ] 
The plaintiS’s predecessor in title acquired the lands in dispute in 
A. D. 1780 The defendants were in possession as tenants. They 
proved their possession so far back as 1812. But it did not appear 
that they were put in possession first in that year. There was no 
evidence either of the commencement or of the duration of their 
tenancy. Held that, under s. 83 of the Bombay Land Revenue 
Code ( Bombay Act V of 1879), the defendants’ tenancy should be 
presumed to be perpetual, and that it lay on the plaintiff to prove 
the contrary. — D aulaxa v. Sakhauam Gangadhar, I. L. R. 14 
Bom. 392. 

[ Long possession at an invariable rent — Tenure in property — 
Proof — Local usage or custom, ) A tenure in perpetuity cannot be 
established merely by evidence of long possession at an invariable 
rent, unless it appears that such tenancy may be so acquired by 
local usage. — N arayanbhat v. Davlata, L L. R, 15 Bom. 647. 

[ Tenancy not more than, forty years old— Bombay Land 
Revenue Code ( Bom. Act V of 1819 ), s. 88— Tenancy not perma- 
nent. ] Section 83 of the Bombay Land Revenue Code ( Bom. 
Act V of 1879 ) is applicable only when the evidence as to the 
commencement and duration of the tenancy is not forthcoming by 
reason of its antiquity, which, in the case of a tenancy at most only 
forty years old, there is no reason for presuming will be the case.— 
Kalidas Laldas V. Bhaiji Naran, I. L. R. 16 Bom. 646. 

Tenancy forty years old— Evidence of commencement and 
origin of tenancy— -Bombay Land Revenue Code ( Bom. Act V of 
1819 ), s. 88. ] Section 83 of the Land Revenue Code ( Bom. Act 
V of 1879 ) does not apply to a tenancy which commenced about 
forty years ago, but it applies to a tenancy with respect to which, 
there is no satisfactory evidence to show the commencement as well 
as the terms of the tenancy. — -L akshman v. Vithu, I. L, R. 18 
Bom. 221. 

Permanent tenancy —Bombay Land Revenue Code { Bom. 
Ad F of 1819 ), s. 83—Absenoe of local usage. ] The mere fact 
that a tenancy has commenced subsequently to the commencement 
of the landlord’s tenure does not prevent the application of s. 83 (1) 
of the Bombay Land Revenue Code ( Bom. Act V of 1879), in cases 

17 , 
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■^lierej by reason of the antiquity of the tenancy, no satisfactory 
evidence of its commencement is forthcoming. G held certain, lands 
■as a tenant under M, an inamdar. The lands continued in G’s 
family for nearly 80 years. It •was found tliat, owing to this anti- 
quity of the tenancy, its commencement or duration could not be 
‘Satisfactorily established by evidence. lidd that in the absence of 
any local usage to the contrary, Gf’s tenancy must be presumed to be 
•permanent. — Kamchandra Narayan Mantri v. Anant, I. L. K. 
18 Bom. 433. 

Eights of khufa tenants — Evidence of similar tenants in 
similar villages. ] In determining the rights of khata tenants who 
held under no express contract, the best evidence, if possible, would 
be the evidence of custom in the particular village in question, but 
■evidence of similar tenants in similar villages would not be exclu- 
ded. Mirasdars in an inam village cannot always claim to hold at 
a fixed rent. — V ishwanath Bhikaji v. Dhondappa, I. L. R. 17 
Bom. 475. 

[ Perpettial lease — Possession for 43 gears. ] The existence 
of a perpetual lease cannot be presumed merely from the fact that 
the tenant has been in possession at a uniform rent for 43 years.— 
Prin. Judg. for 1871, S. A. 242 of 1871, 11th Sep. 1871. 

Permaneni tenancy — Lease providing fixed annual rent — 
■Payment of rental for many years, ] The mere circumstance that a 
lease provides for a fixed annual rent, and that for many years the 
fixed rental was alone levied is not sufficient to hold the lease as 
one for permanent tenancy in the absence of words of inheritance in 
the lease as well as anything in the circumstances under which it 
was made or the subsequent conduct of the parties, to warrant 
.such construction. — Ramkbishna -y. Kesho, Prin. Judg. for 1886 

p. 61. 

[ Permanent tenancy — Inequality of benefit. ] Where the 
lease did not contain the word “ Mulgeni^^ nor any expression from 
which the intention to create a permanent tenancy could be distinct- 
ly inferred, and there was a clause allowing the tenant to surrender 
the land when he chose but there was a provision allowing the 
tenant to build a house and the tenant had held at a uniform rent 
for about thirty years ; Held that there was no permanent tenancy 
created, the uniform payment of rent in the absence of' an acknow- 
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ledgmenfc of permanent tenacy by the landlord did not lead to that 
conclusion and that the condition about permission to* build and to 
surrender the land showed a certain want of equality of benefit 
inconsistent with the theory of permanent tenancy. — N agipaya v. 
Anantaya, Prin. Judg. for 1891, p. 248. 

f Pe^'petuallease, ] A sold a shop to B on the terms that 
he, A, should retain the ownership of the land below it, and receiTe- 
a yearly rent of Rs. 5 in respect of it, and that if B erected another 
shop on the same land, he was to remain there as long as he liked, 
but that if B should no longer want it but wish to sell it, he should 
first offer it to A, and on his declining to buy might sell it to 
another or pull it down and remove the materials, restoring the 
land to A. Held., that this amounted to a lease in perpetuity of the 
land so long as the shop should be there. — Ramchandra v, Tuka- 
RAMSHET, Prin. .Judg. for 1884, p. 250, 

[ Z-ea sc— Maphi Istawa. ] A Maphi Istama lease by which, 
in consideration of the land being .reclaimed at the lessee’s expense, 
the lessee is to hold the land for 10 years free of assessment, and for 
the next 10 years at a gradually increasing assessment,' and there- 
after at a full assessment named, gives the lessee a right to hold in 
perpetuity, so long as he pays the full assessment. — TuL3AGnu v. 
Duondbhut, Prin. Judg. for 1873, 22. ' 

\_ Lease — G onstriiction — “ ] In a district where 

Marathi and Kanarese are the prevailing languages, a lease of lands 
to be held '/iira?jiar must be taken to confer a perpetual interest. — • 
Gangava V. Konuer, Prin. Judg. for 1876, p. 227. 

[ Tjcase — Construction, ] A lease containing no words 
denoting permanency and not granted for building purposes or in 
contemplation of the lessee making repairs cannot be construed into 
a permanent lease. The provision that the lessee was to pay a 
certain rent from year to year creates only a yearly tenancy.— 
Krishna v. Ladu, Prin. Judg. for 1893, p. ■29'2. 

Assignment of leases. 

The transfer of the interest of a le.ssee may be by assign- 
ment or UQder-lea.se. As between the assignor and the assignee, 
the person, by whom the rent payable under tbe lea.se is to be 
paid is determined by the terms of the assignment; but the 
lessor has his reiwedj’ against either. The lessee remains liable. 
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to the lessor for the rent in spite of the assignment, unless the 
lessor agrees to take the assignee for his lessee and to discharge 
the assignor from his liability under the express terms of the 
lease (a). The lessee may, if he so choose, enforce the duties 
under the lease as against the assignee ; or he may sue both 
together, but he can have execution against only one of them 

(b) . The assignee is liable to pay the rent and perform the 
covenants under the lease to the lessor only so long as the land 
IS m his possession. If he assigns it to another person, his liabi- 
lity ends from the date of the assignment. The liability which 

as accrued to such date is on the previous assignee. 

Sub-lease. 

An under-lease ©r a sub-lease is a lease of his interest or 
par 0 it y the lesssee to another person. As between the 
lejee and the underlessee, the person by whom the rent pay- 
a e under the original lease is to be paid is fixed by the terms 
o he under-lease. The lessor, however, can enforce his claim 
against the le.ssee or the underlessee or both. An imder-leasO 
IS avoided by the forfeiture of the original lease, unless the 

been the forfeiture has 

(c) ^ fraudulently m order to avoid the the under-lease 

A sub-lease differs from an assignment of lease, in that 
It creates no privity of contract between the sub-tenant and the 
landlord. The landlord has to deal with his les.see and not 
with the sub-te.iants of the latter. A landlord putting an end, 
by proper notice, to the tenancy of his tenant thereby deter- 
mines the estate of the under-tenants of the latter (d). 

Determination of tenancy. 

A lease of immoveable property determines : — • 

( a ) Woodfall’s Landlord and Tenant* Chapter VII, sec- 
tion 3 : Sashi Bhusan y. Tara Lal, I, L. R. 22 Calc. 494. 

( b ) Kunhancyak V. Anjelu, I. L. R. 17 Mad, 296. 

114 and 115 Transfer of Property Act ( IV of 1882 ), sa. 

•» oi i ^ ^ Timmappa Kuptaya V. Rama Venk^nka Naik, I. L. 
K, 21 Bona. 311, 
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( <36 ) By effiux of the time limited thereby : 

(6) Where such time is limited couditionally on the 
happening of some event — by the happening of 
such event : 

( c ) Where the interest of the lessor in the property 
terminates on or his power to dispose of the 
same extends only to the happening of any 
event — by the happening of such event : 

(d) In casse the interests of the lessee and the lessor 
in the whole of the property become vested at 
' the same time in one person in t^ same right : , 

( e) By express surrender ; that is to say, in case the 
lessee yields up his interest under the lease to the 
lessor, by mutual agreement between them ; 

(/) By implied surrender ; 

(y) By forfeiture ; that is to say, (l)in case the 
lessee breaks an express condition which provides 
that, on breach thereof, the lessor may re-enter, 
or the lease shall become void ; or ( 2 ) in case the 
lessee renounces his character as such by setting 
up a title in a third parson or by claiming title 
in himself ; and in either case the lessor or bis 
transferee does some act showiiig his intention to 
determine the lease : 

( /i ) On the expiration of a notice to determine the 
lease, or to quit or of intention to quit, the pro- 
perty leased, only given by one party to the 
other ( a ). 

Illudration to clause ( /). 

A lessee accepts from lessor a new lease of the property 
leased to take effect during the continuance of the existing lease. 
'This is an implied surrender of the former lease, and such lease 
determines thereupon. . ■ 

( a ) The Transfer of Prop(5rty Act, s. 111. See also 

Woodfall’s Landlord and Tenant, Ohap. Yin. 
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A forfeiture under clause {g) is waived by acceptance of 
rent which has become due since the forfeiture, or by distress for 
such rent, or by any other act on the part of the lessor showing 
an intention to treat tne lease as subsisting ; 

^ ^ Provided that the lessor is aware that the forfeiture has 

been incurred : 

^ ^ Provided also that, where rent is accepted after the in- 

stitution of a suit to eject the lessee on the ground of forfeiture 
such acceptance is not a waiver ( a ). , ’ 

A notice given under clause ( h ), is waived, with the 

express or implied consent of the person to whom it is ffiven 

intention to treat the lease as subsisting ( b 

Illustrations. 

( a) A, the lessor, gives B, the lessee, notice to quit the 

re t which has become due m respect of the property since the 
expiration of the notice. The notice is waived. ^ 

( S) A, the lessor, gives B, the lessae, notice to ouit the 
property leased. The notice expires, and B remains in possession 

wafved! “ “ “ ““““ “<>«<» ^ 

• in of property remains in nosses- 

sion thereof after the determination of the iease granted ^to the 
lessee, and the lessor or his It^cyil ® 

trom the le.saee or underlessee^' ™ ’■™‘ 

„ a- • • ‘^‘“'iciicshee, or otherwuse assents tn ln'a 

oontmmng m p„sees.sion, the lease is, in the absence ofl trt 
meat to the contrary, renewed from year to year, or from month 

Ieard"(c)' ° « 


WoodfallVLandtrd«Tlln«t oTartTlf‘^ /-“Vi 

( K 1 /An / > o ' ^ Sub. S. ( f ). 

Cl.p. viir., ... T..... 

ail'. 
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1 1 lustration, 

A lets a farm to B for the life of 0. C dies, but B con- 
tinues in possession with A.’s assent. B’a lease is renewed from, 
year to year. 

[ Holding ovcr~C onditions of tenure. ] Where on the 
expiration of a lease the lessor is allowed to continue in possession 
as a yearly tenant, he does so on the terms contained in the expired 
lease, so far as they are consistent with a yearly holding,— S ay a Ji 
V. Umaji, 3 B. H. 0. B. A. 0. J. 27. 

[ Holding over— ~ Notice to quit, ] A tenant holding over for 
some time without renewal of his lease is entitled, whether he has 
any right of occupancy or not, to retain possession of his tenure, 

until either he resigns it or is ejected in due course of law\ 

OoMA LoCHUN M<»JOOMI)Atl V. NlTTYlS ClIUND rODDAK, 14 W. R. 
0. R. 467. See also Cmatuiu SiNcai v. MArajND LAim, I. L. R. 7 
Calc. 710 I S. C., 1) 0. L. R. 240 ; Ramkhelawan Singh v. 
SooNURA, 7 W. R. a. R. 152. 

[ Kahulayal — Breach of condition — Determination of tenancy 
— Jurisdiction. ] Where the kabulayat provided for the immedi- 
ate determination of the tenancy on the tenant failing to pay the 
rent for two successive years with interest during the intervening 
period, it was held by the High Court that S. 4 of Bombay Act) 
III of 1876 give.s the Mamlatdar power to give immediate posses- 
sion when the plaintiff is entitled to the restoration of the lands by 
reason of the “ determination” of any tenancy, which includes not 
only the expiry of the tenancy by efflux of time, but its determina- 
tion by any other cause agreed upon by the parties at the time of 
creating the tenancy. The case was, therefore, sent back to the 
Mamlatdar with direction to proceed with the trial.— Shridhab 
Narayan V. Bhaovant Mahadbv, Prin. Judg. for 1882, p. 370. 

[ Hgree7neni creating (enancf/ — Determination of tenancy by 
efInK of time — -Jurtsdiclion, ] Where the agreement between the 
parties created a tenancy for two years, at the expiration of which, 
the plaintiff was entitled to possession, it was held that the Mam- 
latdar had jurisdiction and he was directed to. hear the case and 
decide on it.— Be CHAR Ransett Gdjar v. Rama bin Limbaji, 
Prin, Judg. for 1885, p, 54. 

[Proper issue , for trial— Possession of the Defendants — 
Lease— Determination of lease— Jurisdiction. 1 Held that the 
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proper issue for trial was, whether the defendants were in posses- 
sion of the lands in question by right derived from the plaintiff. 
As the defendant admitted that the other two defendants and her 
husband passed a rent note to the plaintiff, whatever question there 
might be between herself and the other two defendants as to 
whether there had been a partition between her husband and them, 
it only remained for the Mamlatdar to consider whether the suit 
was brought within 6 months of the expiration of the lease. As it 
was not disputed that the suit was in time, the Court directed the 
Mamlatdar to give possession to the plaintiff. — N emciiadu Sam- 
CHAND V. Daya Bhana, Priu. Judg. for 1887, p. 105. 

[ Monthly tenant^ Failure to pay rent — Notice icy 
Determination of tenaney— Jurisdiction. ] Plaintiff presented a 
plaint, under Bombay Act III of 1876, to the Mamlatdar asking 
that ho should be put in possession of a house which he bad let by 
the month to Defendant, and alleging that defendant bad failed to 
pay the rent, and that though he had given defendant a month’s 
notice, defendant had not given up possession to him. 

The Mamlatdar made the following order • 

r “ Under S. 4 of Bombay Act nr of 1876 this Court cam 

entertain a suit only when the plaintiff has become entitled to re- 

cover possession by reason of the determination of the period or in 

other words by reason of the determination of the period or enjoy- 
ment. At the time when the house was let, no terra was fixedi. 
The period also was not fixed. The plaintiff subsequently fixed the 
period by giving a notice. Bearing in mind the meaning of the 
said section, it appears that the original transaction of giving and 
taking on rent should have taken place on an agreement for a jfixed 
period and that if such a form is subsequently given, the matter 
then goes beyond the Jurisdiction of this Court. As this matter, 
therefore, does not come within the jurisdiction of this Court 
pursuant to S. 10 of the said Act, the plaint is returned.” 

On an appliation under extraordinary jurisdiction, the High 

Court passed the following— 

The Mamlatdar would appear to have thought 
that the section only gave him jurisdiction when the tenancy 

expires by efflux of time, but the section gives him the power to 

give possession whenever the plaintiff is entitled to it by « deter- 
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mination of the tenancy” whether by efflux of time or by any other 
cause arising from the contract between the parties. The Mamlat- 
dar had, therefore, jurisdiction, and we direct him to proceed to 
dispose of the case on the plaint being again presented to him. — 
Shitanath Gopinath V. Khakderao Narayan, Prin. Judg. for 
1893, p. 24. 

[ Vendor and Purchaser — Occupation hy intending purchaser 
at a monthly rental pending settlement of terms and execution of 
conveyance' — Neglect to pay rent and to complete purchase — Notice-^ 
Possessory suit, ] A, having agreed to sell his house to B for 
Rs. 500, the terms of the deed not being settled, permitted B to live 
in the house pending execution of the conveyance, B agreeing to 
pay rent in the meanwhile at the rate of Re. 1 per mensem. 
BiSerence having arisen as to the terms of the deed, A sent a 
written notice by an agent to B, requesting him to execute the 
conveyance in accordance with the draft deed which accompanied 
the notice, and to pay the purchase-money to the agent, or in default 
to vacate the house within 8 days. On a suit for possession by A 
against B—Beld, that the arrangement between parties under which 
B took possession did not create a tenancy within the contempla- 
tion of S. 4 of Bombay Act III of 1876, and in any case the tenancy 
was not determined as the deed had not been executed.— Krishnaji 
Ramciiandea Limaye V. Satyabhamabaj, Prin. Judg. for 1894 p. 

116. 

[ Delivery of possession in execution of a decree of Civil Court 
^Subsequent lease to the judgmenMtor^Expiration of the lease-^ 
Fresh cause of action.] Yinayak obtained possession of land from 
Baiu in execution of a decree of a Civil Oourt. After obtaining 
possession, Yinayak leased the land to Balu. On Bala’s refusal to 
vacate the land on the expiration of the lease, Yinayak brought a 
possessory suit in the Mamlatdar’s Oourt. The Mamlatdar rejected 
the plaint, holding that he ought not to order restoration of posses- 
sion of the land again and again. Held, that a fresh cause of action 
accrued to Yinayak on the refusal of Balu to give possession on the , 
expiry of the lease, and that the Mamlatdar was wrong m declining 
to accept the plamt.-r-YiNAYAK Yishvanath Bhople v, Balu bim 
Bhiku, L Judg; for 1859, p. 
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[ Zeczse Death of lessee during the term — Possessory suit 
against lessees heirs — J iirisdiciion. ] If heirs succeed to their 
father’s rights under a lease, the jurisdiction of the Mamlatdarina 
suit for possession arises on the determination of that lease against 
such heirs as though the original tenant were then alive. — Am/r- 
CHAND Hindomal V. Savalya, I. L. R. 21 Eom. 738 ; S. 0. 
Prin. Judg. for 1896, p. 122. ^ 

I Dispossession of tenaiit—Possessory suit after expiration of 
tenancy— Landlord's right to bring possessory suiL ] Under a lease 
dated 30th July 1895, Ramabai let some land to Khandu to be held 
by the latter till the end of March 1896. On 24th March, 1896, 
Khandu gave the land to one Bhimrao who let it to Bhima. On the 
2nd July Ramabai brought a possessory suit against Bhimrao and 
Bhima under Bom. Act III of 1876. The xMamlatdar awarded the 
claim holding that Ramabai was in possession within six months and 
that Khandu fraudulently transferred possession to Bhimrao on 
24th March. 

Against this decision the defendant applied to the High Court 
urging, inter alia, that the Mamlatdar had no jurisdiction to enter- 
tain the suit. Held, that as Khandu’s tenancy expired on 31st 
March, he could not sue for possession in July. The plaintiff was 
entitled to possession on the 31st March on the expiration of 
Khandu 3 kabulayat, and was, when the suit was brought, also en- 
titled to possession.— B himrao Desai V. Ramabai kom Shkipat- 
KAo Dbsai, Prin. Judg. for 1896, p. 599. 

[ Construction of Lease — Vossession to be given bach in a 
moirth means last day of month — Cause of action — Sunday, limitation 
when last day. ] When a lease says that possession is to be given 
back in a month, the whole of that month must be understood to have 
been intended .to be included, and a suit in the Mamlatdar’s Court 
io recover possession would be in time if brought within six months 
of the last day of the month, and if the last day on which the suit 
could be brought is a Sunday, it can be brought ou the next follow- 
ing day.— U mabai -v. Datto bik Bapu Ugale, Prin. Judg. for 
1898, p. 34. 

[ Sale of land — fease of land to vendor without vendee enter- 
ing into the physical occupation of it— Determination of tenancy— Suit 
for possession by vendee.. ] The defendants sold some land to the 
plaintiff, who without apparently entering into its physical occupa' 



133 


Sec. 5,0.] Bom. Act II of 1906. 

tion leased it to the defendants for five years which ended within six 
months of the plaintiff’s suit for possession which he brought in the 
Mamlatdar’s Court. The Mamlatdar of Satara held that the plaintiff 
never came into actual possession of the land leased under his sale 
and dismissed the suit. On an application by the plaintiff to the 
High Court under S. 622 of the Code of Civil Procedure it was 
held that the Mamlatdar improperly declined to exercise jurisdiction 
vested in him by law. The defendants, to use tlie exact language 
of S. 15 ( 5 ) of the Mamlatdars’ .^ct, were at the time when the 
suit w'as brought “ in possession of the property by a right derived 
from the plaintiff.” And to that possession, to use the language of 
S. 4, the plaintiff had become entitled by reason of the determination 
of the defendant’s tenancy. — Bala, bin Ramji v. Mahadu bin Sadu, 

Prin. Judg. for 1898, p. 69. 

[ Expiration of lease — Possessory suit — • Possession of under - 
lessee, ] Plaintiff’s mother leased the land to defendant No. 2 
Perojshaw and one Oamaji who afterwards sublet it to defendant 
No. 1. After the expiration of the term of the lease plaintiffs 
brought a suit to recover possession. The Mamlatdar rejected the 
claim for the following reasons 

“ There is no evidence to show that the (iefendant No. 2 is in possession 
of the laud in dispute now. He says Camaji is in possession and therefore 
the suit must fail. Also the deferidant No. 1 is not a tcnnnt deriving his 
possession from Camabai or the plaintiffs and the suit cannot be against 

him, ” 

The High Court held that an underlessee is to be regarded in 
possession by a right derived from his landlord’s lessor. — K astur- 
CHAND V, Sriram ( 1 Bom, L. R. 71 followed). — V agiioji v. Sbi'iiaw 
‘VVaghoji, 4 Bora. L. R. 52. 

[ Landlord and tenant — Determination of the tenancy — Tres- 
pass during the tenancy — Possessory suit against the tenants and the 
trespasser — Jurisdiction, ] The plaintiff let certain lands t©*thLO de- 
fendants Nos. 1 and 2 on the 5th June 1905. During the continu- 
ance of the tenancy the defendants Nos. 1 and 2 were di's.possessed 
by Deu ( defendant Nos. 3 ). The tenancy ended on the 6th June 
1906. The plaintiff sued the defendants Nos. 1-3 in thS' Manalat- 
dar’s Court at Niphad on the 29th October 1906. The- defendant 
No. 3 contended that the spit having been brought more- than six 
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jBontba after her adverse possession began, the suit as against her 
was barred. 

The defendant applied to the Collector of Nasik under s. 23 
for revision, but the application was rejected. 

On an extraordinary application the High Court passed the 
following judgment 

“ Chanda VARKA.R, J. — The suit was brought in the Mamlat- 
dar’s Court under cl. ( 5 ) of s. 19 of the Mamlatdars’ Act. Accord- 
ing to the finding of the Maralatdar, the tenancy of defendants 1 
and' 2 which had commenced on the 5th of June 1905 expired on 
_ the 6th of June 1906 ; and the suit having been filed within six 
months from the latter date, the Mamlatdar had jurisdiction to take 
' cogriiaahce of it, so far as the cause of action affecting defendants 
1 and 2, the tenants of the plaintiff, was concerned. But it is 
contended before us as it was before the Mamlatdar that he had no 
jurisdiction to try the suit so far as it affected defendant Ho. 3, Now 
the Mamlatdar has found that defendant No. 3 has been in 
possession of the land since November 1905. That defendant 
having gone into possession during the continuance of defendants 
1 and 2’8 tenancy, the plaintiff could not have sued in the Mamlat- 
dar’s Court to oust her : Goma v. Narsingrao, I. L. R. 20 Bora. 26. 
Defendants 1 and 2 could have sued, but if they were unwilling, 
the plaintiff according to the decision just cited had no alternative 
but to wait until the tenancy expired. Under those circumstances 
the law must be construed so as to predjudice no party situated as 
. the plaintiff in the present case is. The Mamlatdars’ Act is a 
remedial measure and must be liberally construed so as to advance 
the reniedy. And we think in a case of this kind the plaintiff’s 
remedy being to bring his suit under cl. ( 6 )of a. 19 on the expiry 
of the tenancy, the fact that a trespasser ( which defendant No. 3 
must for the purposes of this case be held to be ) got into possession 
during the continuance of .the tenancy, but more than six months 
before its determination, is not sufhcient to oust the Mamlatdars 
jurisdiction. The trespass was on the tenancy, and must stand or 
fall with it, because the plaintiff could not have assailed it in the 
Mamlatdar’s Court so long as the tenancy was in force. And it, 
must be held on a proper construction of the object and policy of 
the Mamlatdar’a Act, that a trespasser like defendant No. 3 cannot 
defeat the right of the landlord to recover immediate possession of 
the land on the determination of defendants Nos. 1 and 2’a tenancy 
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by resorting to the aummary remedy given by the Act. The rule 
is discharged with costs.”— D ku Bada Gauli v. SitabaM Ohimsaji, 
0 Bom. L. R. 1179. 

Editor’s note. — Sometimes tbe governing principle of the remedml 
enactment has been extended to cases not included in its ^ language, to prevent 
a failure of justice, and consequently of the probable intention. Maxwell s 
Interpretation of Statutes, 4th Ed,, p. 115. 

Strictly speaking the plaintiff in such a case ought in the first instance 
to bring a suit against the Defendants Nos. 1 and 2 under s. 5 and then he 
^ should apply to the Mainlatdar to add the Defendant No. 3 under 6. 18 
,sub. s. (2). 

Notice to quit. 

A notice to quit is a certain reasonable notice required 
by law, or by custom, or by special agreement, to enable either 
the landlord, or tenant, or the assignees or representatives of 
either of them, without the consent of the other, to determine a 
tenancy from year to year, or from two years to two years, or 
other like indefinite period. Without such notice, or an actual 
or implied surrender or merger, a tenancy of the above nature 
would continue in the tenant and his assigns or representatives ; 
and the immediate reversion would continue in the landlord and 
'his assigns or representatives, until extinguished by the Statute 
of Limitations ( a ). 

The right to determine a tenancy from year to year by a 
notice to quit is a necessary incident to such tenancy. A sti- 
pulation against any such notice being given by one party or 
by the other is repugnant to the nature of the tenancy, and 
therefore void, and mere surplusage { b ). 

Upon the expiration of a notice to quit duly given by 
either yiavty the tenancy ceases, and, unless a fresh tenancy be 
afterwards created, the landlord cannot distrain for subsequent 
rent, notwithstanding the tenant continues in possession, for a 
year or more after the expiration of the notice. The remedy 
in such case is by action for use and occupation ( c ). 

( a ) Woodfall’a Landlord and Tenant, Ohapter VIII, Sec 

tion 7. / \ n '7 

(b) Ibid. (c) 
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Section 106 of the Transfer of Property Act ( lY. 
1882 ) runs thus — 

“ 106. In the absence of a contract or local law or usa 

Duration of certain cases contrary, a lease of imraoveai 

in absence of written con- property tor agricultural or manufacl 
tract or local usage. ring purposes shall be deemed to bt 

,, , f , lease from year to year, terminable, 

tile part of either lessor or lessee, by six months’ notice ex 
ring with the end of a year of the tenancy ; and a lease of i 
moveable property for any other purpose shall be deemed 
be a lease from mouth to month, terminable, on the part of eiti 
lessor or lessee, by fifteen daj^s’ notice expiring with the end 
a month of the tenancy. 

Every notice under this section must be in writing, sie 
ed by or on behalf of the person giving it, and tendered or de 
vered either personally to the party who is intended to be hour 
by it, or to one of his family or servants at his residence or( 
such tender or delivery is not practicable ) affixed to a consp 
cuous part of the property.” 

In the absence of any contract or local custom, as regar 
leases for immoveable jiroperty for ot/ier than agricultural 
manufacturing purposes, including leases of houses, the tenan. 
is deemed to be from mouth to month, and fifteen days’ notice 
required terminating with the end of the month ( a ). 

A notice to quit is not rendered unnecessary by the deal 
of the landlord, or of the tenant, nor by an assignment of tl 
term or of the reversion. But in all such cases notice to qu 
should he given by or to the person or persons for the tin 

being legally entitled to the term or to the reversion, as tb 
case may be ( b ). 

When notice to quit is duly given by the landlord, i 
other person for the time being legally entitled to the reversio 
and he afterwards assigns his reversion, the assignee mayava 
himself of the notice ( c ). | 

/ b ^ iT L. B. 8 All. id 

( b ) Woodfall s Landlord and Tenant, Ch. VIII, Section ' 

( c ) M I 
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A proper notice to quit given to the tenant or his as- 
signee will operate against any subsequent assignee ( a ). 

Where the demise or agreement specifies the term or 
event upon which the tenancy is to determine, no notice to 
quit is necessary, as where the demise is for one year, or for any 
certain number of years, or till a particular day ( b ). 

Where the plaintiff claims by title paramount to the 
tenancy from year to year, notice to quit is unnecessary ( c ). 

A disclaimer by a tenant from year to year of the rever- 
sioner’s title renders any notice to quit unnecessary ( d ), 

A notice to quit may be given either by the landlord or 
by the tenant, or by the authorized agent of either party. The 
agent, who, if acting generally, may give the notice in his own 
name, but not if he is acting specially, ought to have sufficient 
authority when the notice is given, or, at least, when it begins 
to operate : a subsequent recognition is not sufficient. A notice 
by an agent of an agent is not generally sufficient ( e ). 

Any person for the time being legally entitled to the 
immediate reversion of and in the demised premises, e, g., as 
assignee, devisee, heir, executor or administrator of the land- 
lord, may give notice to quit. One of several executors or ad- 
ministrators is competent to give a notice to quit on behalf of 
all. Any subsequent owner deriving title through or under 
the party giving the notice may avail himself of it ( f ). 

A mortagee whose mortgage is subsequent to the com- 
mencement of a tenancy from year to year created by the 
mortgagor is an assignee of the reversion, and he may give the 
tenant the usual notice to quit. Bub a prior mortgagee need 
mot give any notice to quit ( g ). 

A notice to quit signed by one of several joint tenants on 
behalf of himself and the others ( whether authorized by them 
or not) is sufficient to determine a tenancy from year to year 

( a ) Woodfall’s Landlord and Tenant, Chap. VIII, Sec. 7. 

(h) Ibid, (c) Jbid. id) Ibid. (e) Ibid, 
) Ibid, .( g ) Ibid, 
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as to all ; because the tenant holds the whole premises of all 
so long as he and all shall please, and a notice to quit given by 
anyone effectually puts an end bo that tenancy. And there- 
fore also a notice to quit given on behalf of several joint tenants 
by a person authorized by one of them to give such notice is 
sufficient to determine the tenancy as to all ( a ). 

A notice to quit given by one of several tenants in com- 
mon may be to quit his undivided part or share. Where they 
cZmfseyWjifZy they seem to stand on the same footing as joint 
tenants, and notice to quit may accordingly be given by either 
of them on behalf of himself and the others ( b ). 

A notice to quit given by the landlord should be given 
to his immediate tenant, or to his assignee, &c., in whom the 
term is then vested, and not to a mere sub-tenant. A notice 
addressed to the tenant, but served upon the sub-tenant upon 
the premises, is sufficient ( c ). 

A notice to quit given by the tenant should be given to 
his or his assigns. If the immediate land- 

lord is dead, or has assigned his reversion, the notice should be 
given to the person or persons for the time being legally enti- 
tled to the immediate reversion^ t. y., to the heir, executor, 
administrator, devisee or assignee of such landlord, as the case 
may be. A mere collector of rents has no actual authority to 
receive such notices ( d ). 

A tenant holding over after the expiry of the term with 
the consent of the landlord cannot be evicted without a reason- 
able notice to quit, and except in the case of repudiation of the 
landlord’s title, a tenant from year to year is entitled to six 
months’ notice to quit ( e ). 

( a ) Woodfall’s Landlord and Tenant, Chapter YIII, S. 7. 

( b ) 76td. (c) Ibid, (d) Ihid. 

(e) Nanabhai IdosTAMJi V. Pestanji Jamsetji, 6 B. H. 
0. R. A. 0. J. 31 j Baba v. Yishvanath Joshi,L L. R. 8 Bom. 
■228 ; 1!Taravan Bhivb.ao v. Kashi, I. L. R. 6 Bom. 67 i Ram- 
OHANDRA V. Bowlatji, Priu. Judg. for 1880, p. 10 ; Yadneshwab 
V. Rama, Prin. Judg. for 1881, p, 180 ; Balaji v. Bhikaji, Prin. 

• Judg. for 1881, p, 181 ,■ Amaesang v. Bai Man, Prin. J,udg. for 
1880, p. 209 ; Mahadeo y, Manaji, Prin. Judg. for 1,873, p. 185. 

■ ‘ h h 
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A notice to quit is not rendered unnecessary by the 
death of the tenant. His representatives take his place and have 
the same right to notice, and, if the tenancy has not been legally 
put an end to, can sue for possession a tenant pub in by the 
landlord ( a ). 

[ to eject — Want of notice — Failure of ] The 
plaintiff sues to eject defendants alleging them to be trespassers bub 
who are found to be tenants. Held that they are entitled to 
notice and the plaintiff not having given notice, his suit must fail. 
— Eaghonathrav v. Krishnarao, Frin. Judg. for 1892, p. 405. 

[ Notice to quii-^To whom to be given. ] Plaintiff brought 
a suit for possession. Defendants 1 and 2 were in possession as 
mortgagees of defendants l^os. 6 to 7 tenants of the plaintiff and 
transferees of their interests but liable to be redeemed. Held that 
defendants Hos. 1 and 2 stand in the shoes of defendants Nos. 6 to 

7, and notice to them would be good notice if they hold under an 
annual tenancy. — Khansi Chhabjimia v. Ajramal, Prin. Judg; 
for 1895, p. 409. 

[ Consequence of not giving notice — Dismissal of The 

plaintiff sued to eject defendants alleging them to be trespassers^ 
bub they were found to be tenants. Held, that they were entitled 
to notice, and the plaintiff not having given it, his suit must fail. — 
EJvghunathrao V. Krishnarao, Prin. Judg. for 1892, p. 405. 

[ Denial of landlord’s title — Notice to quit not necessary. ] A 
tenant who denies his landlord’s title is liable to be treated as a 
trespasser and to be ejected without the customary notice to quit.— 
Mahadaji V. Soma, Prin. Judg. for 1874, p. 82. See also Rahim 
V. Kasam, Prin. Judg. for 1875, p. 181 ; Santo v. Vii;NKA.Tr, Prin. 
Judg. for 1886, p. 314 ; and Vishnu v. Morshet, Prin. Judg. for 
1887, p, 4. 

[ Plea of permanent tenancy — Notice to quit. ] Where a 
yearly tenant sets up, but fails to prove, permanent tenancy, a 
notice to quit is not necessary.^ — Shahra v. Darya, Prin. Judg. for 
1873. p.:66. 


(a ) Tavnata t. Kalapa, Prin. Judg. for 1889, p. 79. 

19 
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Sufficiency of Notice. 

An insufficient notice to quit given by the tenant and 
assented to by the landlord will not determine the tenancy 
nor operate as a surrender on the expiration of such notice 

It is not necessary that the period allowed in a notice to 
quit by a landlord to his tenant should terminate at the end of 
the year, but the notice must be in respect of the date o£ 
determination of the tenancy as well as in other respects a rea- 
sonable notice. A notice to quit served on the 26th of Pons, 
and allowini; two months to the tenant to vacate his holding* 
such period thus expiring on the 26th Falgun, when it appear- 
ed that cultivation began in the months of Magh and Falgun, 
and that they were the months for letting land out in the 
district, held not to be a reasonable notice ( b ). 

What is a “ reasonable ” notice is a question of fact to he 
decided in each case, having regard to its particular circum- 
tances, and the local customs as to reaping crops and letting* 
land ( c ). 

[ Annual tenancy — Notice to quit — Sufficiency of natice.^ On 
2Sth September 1891, plaintiff gave defendants, who held his land 
as annual tenants, a notice in the following terms : — “ ...There- 
fore, within two days from the receipt of this notice meet us, in- 
crease the rent, and give us a legal writing, or in default, on Slat 
March 1892 we shall keep present two good men and take full 
possession of the said land with all trees &c.” Held, that the notice 
was a good and valid notice to terminate the defendant’s tenancy. * 
Kikabiiai G-andabuai V. Kalu Gheua, Prin. Judg. for 1896, p. 
318. * 

r S%dt to eject without notice — Notice given in decree. 3 Where 
the defendants on termination of their lease had remained in pos- 

(a) Woodfall’s Landlord and Tenant, Ch. VIII, Sec. 8. 

( b) BiDHCMUKHI DeBKA OhOWDHRAIN T. KrFYUTULIiAF, 

I . L. n. 12 Calc, 9B ; Cal. L. R. 82. See also Rauha Govind Ivoer 
V. Rakhal Las Mokherji, T. L. R. 12 Calc. 83. 

(c) Radha Gobixd IvoER V, Rakhal Das Mokherji,!. 
L, R. 12 Cal’ 82. 
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session paying the stipulated rent and the Court in a suit to eject 
them had held that they were entitled to reasonable notice and 
thereupon passed a decree for surrender of the land after six 
months ; Held that the notice to which the defendants were enti- 
tled could not in this way be given in the judgment and that the suit 
must be dismissed. — A bu v. Venkatramana, Prin. Judg. for 1896, 
p. 44. 

One of the liabilities of a lessee is that on the determi-, 
nation of the lease he is bound to put the lessor into possession 
of the property (a). 

(P) “ WHO HAS BEEN A FORMER OWNER OR 

PART OWNER.” 

The former owners or part owners and their represen- 
tatives are saved from liability to the ejectment jurisdiction 
on determination of a tenancy or other right. This provision 
is made because it was found on enquiry that the former Act 
was largely used virtually for collecting debts from mortgagors 
and debtors who accepted the nominal position of tenants in 
regard to their own property and bound themselves to pay 
heavy rents, and that much hardship was caused in this way. 
As a further safeguard in the same direction, power is given to 
the Blamlatdar by the proviso to clause (Ij of this section to 
refuse to exercise his powers in cases of determination of tenan- 
cies, and the like where he thinks that such exercise would be 
inequitable or unduly harsh, or that the case could be more 
suitably dealt with by a Civil Court ( b ). 

( Q ) » YEAR.” 

“ Year” means a year reckoned according to the British 
calendar ( c ). 

( R ) “ WRITING.” 

Expressions referring to “ writing” are to bo constrwed 
as including references to printing, lithography, photogmphy 

( a ) The Transfer of Property Act, l!f82, s. 108^ cl. (<7), 

( b ) See the Statement of Objects and Reasons, Bom. Chw. 
-Gaz. dated 4th Sep, 190.5, Part VII, page 521. 

( c ) Bombay Act I of 1904, s. 3, cl. (51). 
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and otiier modes of representing or reproducing words or figures 
in a visible form on any substance (aj. 

( S ) “ ATTEMPT HAS BEEN MADE SO TO DISTURB 

OR OBSTRUCT.” 

Tlie mere forming of the intention or design to disturb or 
obstruct does not constitute an attempt. An attempt is the 
manifestation of intention by some external act done towards 
causing obstruction or disturbance. For example, assembling 
men with implements to divert a water-course or to commit 
tresjjass, collecting thorns to obstruct or disturb a passage,, 
declaration of an intention to dispossess accompanied by an 
act, &c. 

( T ) “ IN THE USE OF ROADS OR CUSTOMARY 
WAYS THERETO,” 

A right of way is a mere right of passing over the land 
of another without any interruption. The right is noi aright 
to the Zanc? nor to any corporeal interest in the land, and thCf 
soil is in no way the property of the owner of the right (b). 

A right of way may, like any other easement, be 
permanent, or for a term of years or other limited period, or 
subject to periodical interruption, or exorciseable only at a 
certain place, or at certain times, or between certain hours, or 
for a particular purpose, or on condition that it shall commence 
or become void or voidable on the happening' of a spjecified 
event or the performance or non-performance of a specified 
act ( c ). 

A right of way may he created by ( 1 ) express grant, 

' ( 2 ) prescription or (3) necessity (d). 

The grant of an easement of necessity is implied when 
.it is such that without it the thing granted could not be enjoy"" 

Act I of 1904-, 8- cl. (50). ■ : ' 

( b ) Mang ALD A S V. Je WAN R AM, I. L. E. 23 Bom. 673. 

■ ( c )’ S. 6 of the Indian EasemeDts Act^^ 1882 ). 

( d ) ■ Imamrundeb V. Shro DVAb Eam,^^ U W. E. 0. R, 
199 ; Goli’ck Cuunder Giicwnfiuy v. Tarimee Ciiurn GHucker- 
BUTTY, 4 W. £. 0. E. 49 F. B. ■ , 
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•ed ; as where one sells a field surrounded by his own land, a- 
right of way to get at the field is an easement of necessity, and 
is implied to have been granted to the buyer, or reserved by the 
■seller, as the case may be. The necessity is to be understood aa 
it stood at the time of the conveyance and severance ; and a 
necessary easement, in this sense, .does not mean only one 
essentially necessary, but one necessary for the convenient and 
•comfortable enjoyment of the property. But an easement of 
necessity is commensurate only with the existence of such 
necessity, and ceases with it. A way of necessity, once created, 
must remain the same as long as it continues at all ; its direc- 
tion cannot be varied (a). 

Where a right of way has been peaceably and openly 
enjoyed by any person claiming title thereto, as an easement, 
nnd as of right, without interruption, and for twenty years, 
the right to such way shall be absolute (b). 

A customary way is an easement, but it may or may not 

he au easement of necessity. If a person can reach his field 
by a road and also by a customary way through the land of 

another, the way is not a way of necessity ; but if there be no 
other way except the footpath, then it is a ’way of necessity. 

An easement of way must not be used for any purpose 
mot connected with the enjoyment of the dominant heritage 
(c). 

Illustration, 

A, as owner of a farm Y, has a right of way over B^s land 
to 1 . Lying beyond Y, A has another farm 7^, the beneficial enjoy- 
ment of which is not necessary fpr the beneficial enjoyment of Y. 
He must not use the easement for the purpose of passing to and 
from Z. 

The dominant owner must exercise his right of way in 
the mode which is least onerous to- the servient owner ; and 

X, T S * Collett’s Law of Torts, § 205. See ss. 13? iiS of 
the Indian Easements Act ( Y of 1882 ^ , 

i ^ ^ ^ Section 15 of the Indian lilaseijQents Act ( V of 

l'0O4iii>y« 

(c) L6W. Section 21. J • 
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when the exercise of an easement can, without detriment to the 
dominant owner, be confined to a determinate part of the 
servient heritage, such exercise shall, at the re<iuest of the 
servient owner, be so confined ( a ). 

Illustration. 

A has a right of way over B’s field. A must enter the way 
at either end, and not any intermediate point. 

In the absence of evidence as to the probable intention 
of the parties, a right of way of any one kind does not include 
a right of way of any other kind ( b 

A Mamlatdar has no power to grant relief by way of 
injunction in respect of all roads or of all ways or of all custom- 
ary ways, but only those roads or customary ways, which 
lead to the land or premises used for agriculture or grazing, 
or trees, or crops, or fisheries : or to the water from any well, 
tank, canal or watercourse, used for agricultural purposes. 

[ liight oj loay at certain times. ] There may be a right of 
way limited to a particular season, and notwithstanding that the 
parson claiming it could go by another way. — Saloji v. Pandoji, 
Prin. Judg. for 1875, p. 172. 

[ Jiight of way for limited purposes. 1 A right of way may 
be limited to a right to use the way for certain special purposes 
only. — R aghopativ. Bapuji, Prin, Judg. for 1874, p. 3. 

[ Eight of way — -Servient owner o^ering another way, ] A 
servient owner cannot obstruct the right of way enjoyed by the 
dominant owner and offer another 'way instead. — Varajlal v. 
Moti, Prin. Judg. for 1893, p. 473. 

[ Eight of way—Khadki, roadway oj. ] The common right of 
the owners of houses over the road way of their Khadki is not a 
mere right of passage from one point to another but is a right of 
passing over the entire roadway of the Khadki, — Shevak Kasandas 
V. Shevak IfATHABHAi, Prin. Judg. for 1893, p. 540. 

[ Eight of passage. ] Where the only easement enjoyed by 
the plaintiff on defendant’s land was one of passage over the de- 


( a ) Ibid. Section 22, 

( b ) Ibid. Section 28, cl. (a)j 
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fendant’s land, such an easement could be maintained by the defend- 
ants supplying a sufficient space for passages and he would be at 
liberty to build on the rest of the land. — D alsukh v. Hauibhai, 
Prin. Judg. for 1891, p. 244. 

[ Way of necessity — Right of way — Land tahen for public 
purposes. ] Where the taking of a part of a person’s land for 
public purposes, e. g., for building a hospital, cuts off all access 
to the rest of his laud, he will be entitled to a right of way over 
the land so taken, which can only be effected by giving him com- 
pensation for the remaining land. — ViTHAL. V. Tue Collector or 
Poona, Prin. Judg. for 1874, p. 118. 

[ Sufferance — Right of way. ] A right of way by sufferance 
over another’s laud cannot -create a permanent right. — A shootosu 
Chuckbr'bottee V. Tketoo Holdar, W. R. (1864) 0. R. 293. 

[ Right of way, ] To constitute a right of way, there must 
have been an uninterrupted user as of right, and not one exercised 
at the mere will and favour of the other party. — F utteh Ah v. 
Asqu-r Ah, 17 W. R. C. R. 11. 

[ Permitting cattle to pass over ground between village and 
public road — Right of way. ] The owner of a piece of land between 
a -village and the public road, who allows his neighbour’s cows to 
pass over it on the way to pasture, does not thereby create a right 
of -easement over the land so as to deprive it of all value by render- 
ing its -cultivation impossible, — 'G ooroochurn Goon v. Gung-a go- 
bind Ohattbrjee, 8 W. R. C. R. 269. 

[ User- — Eviden-ce of right of way. ] User during previous 
ownership is no evidence of a right of way which relates to the land 
of another. — ^O beoy Ohurn Dott v. Nobin Ohundbr Dott, 10 W. 
R. C. R. 298. 

'[ Claim of right of way under contract. ] A party who 
claims, under a contract, the re-opening of a way, is not required by 
Act IX of 1871, B. 27, to prove user for twenty years. — K allaram 
Dhur v. Joogul Ivishore Surmah, 23 W. R. C, R. 290. 

[ if/tfe limited to season of year. ] A right of way may be 
created by use continued for many successive years, even though 
the use is limited to one particular season of the year alone.-^ 
OoMUR Sha V. Rumzan Alt, 10 W. K. 0. R, 863. 
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[ Pathway over ' waste land^ — Discontinuance during rainy 
^msoh, ] A right of user over a pathway may be established not- 
withstanding.that the path passes over waste land. A temporary 
initerruption, such as during the rainy season, cannot affect a right 
©£ user.— M ahomed Ansur v, Sepatoollah, 22 VV. R. 0. R. 340. 

[ User— Easement — Existence of other access to road. ]. Time 
and user create a right of easement over the property of others.- 
A’s right of way over B’a homestead is not affected by the fact of 
there being another pathway by which access to the main road 
may be obtained by it. — S ham Bagdee v. Fokeer Chand Bagdee 
6 W. R. 0. R. 222. 

; night of user — Existence of other access to premises. '] A 

plaintiff’s right of user of a pathway to certain premises cannot be 
affected by the existence of another path, by which he may obtain 
access to the same premises. — M okoondonath Bhadoorv v. Shib 
Chundbr Bhadoory, 22 W. R. C. R. 302. 

f Nature of right of way. ] A right of way is ordinarily a 
right of passing, and not a general right to pass from one point to 
other point. — G oluck Chondeb Ohowdhry'v, Tauinee ChubiY 
Chuokeubuttee, 4 W. R. C. R. 49. 

[ Mode of exercising right of way — Indirect way. ] If ^ 
person has a right of way from one place to another over a particular 
line, he cannot be compelled to use a different and substituted way.’ 
But where the right is simply to pass from one point to another,' 
the party desiring to exercise the right cannot claim to pass in a 
particular tortuous and indirect course between the two points.-*-* 
■Hamid Hossein v. Gbrvain, 15 W. R. 0. R. 496. 

[ Eight to freedom from obstruction — Ownership of soil ] A 
person who has a right of way cannot claim anything more than 
that the reasonable exercise of his right shall not be obstructed. 
It is only ownership of the land that carries with it the overship of 
every thing Msg'ue ad ccelum. — Toolsekmoney Debbe v. Joges^ 
Chukder Shaha, 1 Gal. L. R. 425. 

[ Eoad used only hy particular section of community^ Pri-- 
vate way.] Where ther4 is a road the privilege of using which is 
fen joyed only by one particular section of a : community, the :road is 
not a public one. — Sham Soomder BHUXxACHAftJEE v, Mouet Ram 
Hass, 25 W. R. C. R. 233. ^ 
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[ Continuous user— • Discontinuance. ] A right of way over 
the land of another must, be kept up by constant use. — H uridas 
ITandi V. Jadunath Dutt, 5 Beng. L. R,, Ap., 66 ; S. C. 14 W. R. 
C. E. 79. 

{ Sulstituiion of new way for old one— Non-user — Ahandon- 
tneni of right. ] Where a new way is substituted for an old one 
with the consent of the person entitled, and the non-user of the 
original way is accompanied by acts which warrant the Court in 
inferring an intention to release, the right of resumption is lost : the 
pon-user need not extend over any defined period. — R aj Beharbe 
R oy V. Tara Pbrshad Roy, 20 W. R. C. E. 188. 

[ Loss of right of way — Relinquishment of right in land. ] 
The relinquishment of all rights and interests in land exchanged 
does not necessarily involve loss of right of way over the land. — 
Kaleb Kishork Roy v. Been Dyao Seiit, 4 W. R. C. R. 83. 

\ Closing right of way — Substitution of another way.'[ The 
owner of the land over which there is right of way by an ancient 
pathway cannot, without the consent of the parties entitled to the 

right, substitute another path and shut up the ancient pathway. 

Tarinbe Churn Chuokerbutxee v. Tarinee Churn Ohucker- 
BUTTY, 1 Ind. Jur,, N. S., 6. 

[ Roads or customary xoays to fields— Road to street — S. 4 of 
Rom. Act III of 1876 — Jurisdiction.] PlaintifE complained that 
defendant obstructed him in a certain right of way from his house 
to the street in the heart of the city. Held, that the subject-matter 
was the use of way to the street. That was not within the provi- 
sions of s. 4 of Bombay Act III of 1876 ; the use of roads or 
customary ways to fields being the only use of way referred to in. 
that section.— -D haramchand Dayabhai v. Ohunibhai Dayabhai, 
2 Bom. L. R. 607. 

[ Suit for restoration of the use of the road—Mamlatdar 

Jurisdiction— Bombay Act 111 of 1876, ss. 4 and 15. ] The plaintiflE 
had a right of way over a road to his property. On the 28th July 
1900, the defendants erected a hedge across the road : but the 
plaintiff was allowed to pass through this hedge. On. the 20th 
November 1900 the defendants put up another hedge beyond the 
first hedge and this prevented the plaintiff from using the road, 
20 
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altogether. He instituted this suit, under the Mamlatdars’ Courts 
Aet, on the 3rd December 1900. 

The Mamlatdar framed issues under s. of the Act. 

The plaintiff contended that as he was in possession or 
enjoyment of the use of the road in dispute, the issues to be fram- 
ed should be under s. 15 (b) of the Act. The Mamlatdar, in reject- 
ing this contention, stated : 

“ But from the wording of that clause it is clear, tlnat the issues under it 
are to be framed where the plaintiff avers that he is entitled to "the restora- 
tion of the use by reason of the determination of any tenure or other right of 
the defendant in respect of the use : and this is not shown to be the case 
here." 

The Mamlatdar then rejected the plaintiff’s claim without 
going into evidence remarking : — 

“ The plaintiff’s contention is that he is entitled to the restoration of the 
use of the road. But under s. 4 cl. (1) this Court has no power to restore the 
use of a road. It can only grant an injunction under cl. (2) of that section in 
respect of the use of a road, In this case the plainiiff is not entitled to claim 
relief by way of injunction, as he is not in possession of the use at the time of 
the suit : vide I. L. R. 13 Bom. 213.’' 

The plaintiff thereupon applied to the High Court. 

“ Ohandavarkar, J. — The Mamlatdar is, we think, wrong in 
holding that the plaintiff’s suit cannot lie because in hia plaint lio 
avers that on the date of the suit his right to use the road had 
ceased in consequence of the defendant’s obstruction. We taHe 
.that allegation to mean no more than that it was that obstruction 
.which prevented hia use of the road. But that does not imply an 
admission on his part that he was not in actual enjoyment of the 
.use claimed. Section 15 must be read subject to s. 4 which is thie 
section which gives jurisdiction to the Mamlatdar : — A person is in 
the enjoyment of a use within the first issue when but for the 
obstruction he complains of, he would be in use. That is the only 
reasonable interpretation of cl. (r) of 8. 15, having regard to tH© 
fact that the enjoyment of the user mentioned in the first issue 
prescribed by it, does not refer to any enjoyment on the date of 
the suit. The case must be sent back to the Mamlatdar for dis- 
posal on the merits, ” — Nanabhai Sadanand v. Dwarkadas 
Dharamsi, 3 Bom. L. R. 681. 

[ Bombay ActlJToJ 1876, ss. 4 and 15 (a ) — Construction 

Sidt to remove obstruolion to 'way — Jurisdiction — Issues— Error in 
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the Act. ] The plaintiff alleges that at Kauheri, in the Thana Dis- 
trict, there are two pieces of land belonging to him : on a piece of 
land towards the north he has got his house, to the south of that 
there is a piece of land belonging to the first defendant, and to the 
south of that again is a field of the plaintiff : for many years he 
was im the habit of going to and fro through the piece of land 
belonging to the first defendant between the plaintiff’s two pieces 
of land : the defendants have wrongfully closed his ricrfit of wav 
they have put a shed across the north end of this passage and put a 
cactus fence across the south end of it ; and under these circum- 
stances the defendants have closed the above-mentioned passao-e and 
stopped the enjoyment thereof ; and he prays that the defendants 
be ordered to remove the said cactus and the said shed and make 
the plaintiff’s passage clear or unobstructed as before 

The Mamlatdar raised the two statutory issues in s 15 M 

of Bombay Act III of 1876, and rejected the plaint for the follow- 
ing reasons : — ■ 

“ In view of s. 4 of the Act which lays down specifically t!ie « 
the Mamlatdars’ Court and specially to para 2 thereof it is (july b'*- 
to the person causing or who has attempted to cause suclidi t 
obstruction in the possession of the use of roads that the Matnlatd 
relief, whereas no such thing is sought for by the plaintiff, who in vkw^of ^th^* 
only issue to be tried under s. 15 (a) can claim relief only if he ^ 

dispossessed of any property such as lands, premises, trees eron«° aw uUy 
or of the profits thereof, or if he w'ere deprived of the use only of 
as water from wells, tanks, canals or water-courses. ^ things 

“ The passage claimed in this inscance is more a use 


xiic lu Liua iiiisuiiiyu i.g Taove a Use than 

the use of which one could legally claim under a. 15 (a) bein r* +i 
I do not think I can legally grant the relief prayed for in the plaint 

The plaintiff applied to the High Court under s p.'oo t n 
Civil Procedure Code alleging that the Mamlatdar erred in holdi 
that the suit was bad because the proper relief was nnt ' .i- ° 


Eu«e^. J.-» • • .. can be no doubt thut it7s a 
very noticeable omission from the first paragraph of s 4 

words “ or the use of roads or customary ways to fields” d ^ 

follow the words “ to restore the use of water from wells eta » H 

over why they do not so follnw ia perhaps somewhat difficult'Io' 
say, 

“ But it appears to me that s. 4 deals only with the remedies 
which can be given ta a, person who files a claim under the Mamlat- 


_* # # I 


was not indicated. 
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dars’ Act. If lie is seeking immediate possession of land, etc., or the 
profits thereof, or for the restoration of the use of water from wells 
eto., the Mamlatdar has power to grant the remedy of putting him 
in possession thereof or granting the restoration thereof. That is 
one remedy in respect of these specific things. The other remedy 
is by an injunction under the following , paragraph of the same 
section. It is obvious in reading para 2 .of s. 4, that the word “of” 
after “ or'’ in “ or of the use of roads or customary ways to fields” is 
obviously a misprint for the word “ in,” which is used in the preced- 
ing sentence, viz. “ in the use, of water from any well, tank, canal 
or water-course etc.,” because otherwise if ‘‘ of” was rightly used, 
the section would be intended to be worded “ possession of any 
lands, premises, &c., or in the use of water from any. well &c. or 
possession of the use of roads or customary ways to fields,” which 
really is and would be unintelligible. 

“ Looking therefore at paragraph 2, the remedy there is that 
where the person is obstructed or disturbed in the use of roads or 
customary ways to fields, the Court may grant an injunction to th® 
person causing, or who has attempted to cause such disturbance or 
\ obstruction. That is another remedy which the Mamlatdar can 

\ giv®« 

V .. “ Now what do wo find when we look at s. 15 ? S. 15 says, 

(“ Qn the day appointed the. Mamlatdar shall proceed , to hear all the 
'bsjidence that is then and there before him, and to try the following 
isi^ues, viz.™ ^ ^ 

/ ‘’Now the words there ( i. e, in s. 15 (a) ") used are “deprived 
/of any use.” It does not say “ any use” such as is mentioned in 
/the first paragraph of s. 4 of the Act, but “ any use” which, I 
apprehend, must be taken to mean “ any use of roads or customary 
/ ways as well as any use of water from any wells &c. 

“ Now what the plaintiff here alleges is that he has been 
obstructed in the use of this road to such an extent that he has 
been wholly deprived of the use thereof ; and it is impossible to 
suppose that the second clause of s. 4 of the Act was intended to 
refer only to cases of partial obstruction when a person w'as wholly 

prevented from using the road. 

“ Then the last paragraph of s. 15 is material. 

* 

“ He is given an entirely free hand with regard to the remedy 
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that he is to give. Therefore the remedy in this particular sujii 
■will not be only the restoration of the use of the ways but he may 
grant an injunction also, and this is clearly seen when one sees, thp 
form of injunction which is form 0.” 

Aston, J. — * * ^ “ The Mamlatdar has failed to notice that 
if the plaintiff established these two issues .[ i. e, a, 15 (o) ( 1 ) and 
( 2 ) ] in the .affirmative, the plaintiff would become entitled under 
the latter portion of s. 15 to such order as the circumstances of the 
case appear to require, provided that such order be not in excess of 
the powers vested in the Mamlatdar by s. 4. S. 15 must bo read 
subject to 8. 4u Nanabhai Sadanand v. Dwarkadas Dharamsi, 
( 3 Bom. L. R. 681), , . , 

“ As the Mamlatdar lias jurisdiction under s. 4 to grant an 
injunction in case of obstruction or disturbance to the use of roads 
or customary ways to fields and a deprivation of an use is a distur- 
bance, the Mamlatdar is in error in supposing that the terms in 
which the statutory issues are framed for a case where the plaintiff 
does not aver deprivation of an use, deprive the Mamlatdar of the 
jurisdiction to try the issues (a), and give such relief as he has 
jurisdiction to give under the second paragraph of s. 4 .” — Bhau 
Mangesh Wagle V. Ahmedbhoy Habibbhoy, 8 Bom L. R. 312. 

[ Change of use^ Increase of burden. ] Under s. 23 of the 
Indian Easements Act ( V of 1882 ), a right of way enjoyed for 
agricultural purposes may be used for the purposes of a factory, pro- 
vided no additional burden is , thereby imposed on the servient 
heritage. — J e.sang v. Whittle, I. L. R. 23 Bom. 595. 

[ Landlord and tenant — Right of way. ] A tenant cannot 
as against his landlord acquire by prescription an easement of way 
in favour of the land occupied by him as tenant over other land 
belonging to his landlord. So held by the Full'Bench, Gayfo.ro y. 
Moffat, L. R. '4 Gh. App., 13:U referred to.— -Uorr Singh .Vi 
Kashi Ram, I. L. R. 14 All. 185. - 

\ Right of way — Severance of tenement by the owner — Implied 
grant.'] Implication of a grant of easement upon the aeveranceof 
a tenement may extend to a “ way, ” but' that is so only where 
there has been some permanence in the adaptation of the tenement 
from which . continuity could be inferred.— O haru Suunokor v. 
Dukouri Ohunder Tuakoor, I, L. R. 8 Calc. 956 distinguished 
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-t-Kam Narain Shaha V. Kamala Kanta Shaha, I. L. R. 26 

Calc. 311. 

[ Eight to go to collect fruit — Right to have the branchea over- 
hanging — Accessory right. ] The right to go on the plaintiff’s land 
to pick the fruit off the branches was perfectly distinct from the 
prescriptive right to have the branches overhanging the land, and 
could not be said to be accessory to the latter right in the sense of 
being within the limits of that right. — Parsotam Ghela v, Gan- 
DRAP Fatelal GoKUiiDAS, I. L. R. 17 Bom. 745. 

I Landlord and tenant — Easement of necessity..'] A tenant 
cannot, as against his landlord, acquire by prescription an easement 
of way in favour of the land occupied by him as tenant over other 
laud belonging to his landlord. — Udit Sino v. Kashi Ram, T. L. 
R. 14 All. 185 approved. G-ayforo v. Moffat, 31 L. J., Ch. 610 
followed. Quvere — Whether one tenant can acquire a prescriptive 
right of easement against other tenant under the same landlord. — ■ 
Jeenab Ai.i V. Allabuddin, 1 Cal. W. N. 151. 

[ High of loay — Purchase of adjoining land — Way of neces- 
sity — Sole-deed — Construction — Circumstances existing at the time of 
the sale, ] A person purchasing a plot adjoining his own land, and 
having access to the plot through his land, cannot acquire a way of 
necessity over his vendor’s land of which the plot formed a part. 
The fact that if the plot had been sold to a third person, he would 
have acquired a way of necessity, does not affect the question. 

Where the words used in a deed of sale were “ Sarva hakfc 
wa sambandh ” ( t. e. all rights and accompaniments ), Held that 
the words in themselves, apart from the circumstances at the time 
of the sale, did not include a right of way over the vendor’s property 
as conveyed along with the portion of the land sold ; but if there 
was an old path leading across the vendor’s adjoining ground to the 
plot sold, and the purposes for which the plot was sold, and the 
conduct of the parties were such as to justify an inference that by 
the use of these words it was the intention of the parties to convey 
the right to use the path, it would be open to the Judge to find as a 
fact that such was the intention. — The MunioipaijIty op the Oitt 
OP PouNA V. Vaman Rajaram Gholap, I. L. R. 19 Bom. 797. 

[ Eight of passage for boats in the rainy season — Eight of 
way, ] A right of passage for boats in the rainy season over » 
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channel wholly in another man’s land, is, in respect of extent, ana- 
logous to an ordinary right of way ; and the dominant owner cannot 
complain of the servient owner’s narrowing the channel, so lonw as 
the latter, by so doing, does not prevent the former from passing 
and repassing as conveniently as he has always been accustomed to 
do. 

A right of passage for boats in the rainy season over another 
person’s tank must be claimed in particular direction in order to be 
valid.— -D oorga Churn Dhur v. Kallv Oovimar Sen, I. L R. 
7 Gale. 145. 

{ U ) ISSUE AN INJUNCTION TO THE 
PERSON CAUSING. ” 

The following are the definitions of the term ‘ injunction’ 
given by various authors ; — 

A writ of Injunction may be described to be a judicial 
process whereby a party was required to do a particular thing 
according to the exigency of the writ. The most common 
form of a writ of injunction was that which operated as a re- 
straint upon the party in exercise of his real or supposed rights 
and was sometimes called the remedial writ of injunction (a ). 

An Injunction is an order remedial, the general purpose 
of which is to restrain the commission or continuance of some 
wrongful act of the party enjoined ( b ). 

Aa Injunction is a judicial process, by which one who 
has invaded or is threatening to invade the rights, legal or 
equitable, of another, is restrained from continuing or oommen"- 
cing such wrongful act ( c ). 

There are three features characteristic of an injunction. 
(1) It is a judicial process. (2) The object obtained 
thereby is a restraint or prevention. ( 3 ) The thing restrain- 
ed or prevented is a wrongful act. This may have actually 
taken pla ce, in which case its repetition is prevented ; or 

r o.., Story’s ( Grigsby ) Equity Jurisprudence, 2nd Ed. 
S o6L. 

(fe) Joyce on Injunctions, 1, 

464 Burney, Encyclopa?dia of the Laws of England, VI., 
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being merely threatened, the threat is restrained from being 
put into execution. 

The usual relief afforded by the operation of law is 
Eemedial. Sometimes, however, the law interferes for preven- 
tion, though its remediab interference is far more frequent. 
When the balance of justice is disturbed by wrong-doing or 
^ven by the threat of it, the law in some cases will not leave 
the injured party to the usualjernedy , by way of compensation, 
butwilUnterfere to restore as far as possible the status qu& 
ante, thereby preventing the continuance of an injury, or the 
realization of a threat of injury, instead of, in effect, allowing 
either on terms of compensation being made by the wrong-doer. 
When the law so acts, it acts by means of an injunction, which 
is thus the means of affording preventive relief ( a ), 

That which is threatened must amount to an injury, L 
something of a wrongful nature, something which, if completed 
would give a right of action (,b ). 

As to the meaning of an injury being “ thretened, there- 
must be o> strong case of jarohahility that the apprehended 
mischief will in fact arise.” The occurrence of the injury need 
not be inevitable, i. e., that there is no possibility the other way, 
but “ there must be such a great probability, that, in the view 
of ordinary men, using ordinary sense, the injury would 
follow. ” Mere vague apprehension that the injury feared will 
be inflicted is not enough ; as where a trespass has entirely ceas- 
ed at the time of the injunction being applied for, and there is 
merely a fear on the applicant’s part that it may be recommen- 

Para 2 of this section says that a Maralatdar has power 
to issue an injunction to the person causing disturbance or ob- 
struction. Para 4 of this section says that the cause of action 

shall be deemed to have arisen on the date on which the distur- 
bance or obstruction first commenced, . And clause ( c ) ot 
section 19 says that if the plaintiff a vers ( of course in hi s- 

( a ) Nelson’s Law of InjunctionSj p. 2, 

(b) nid,ig.m. . , 

<c) p. 173. 
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plaint) that he is siiVZ in possession of the property, o.r in the 
enjoyment of the use, but that the defendant disturbs on oh- 
structs^ then the issues to be tried are ; 

(1) Whether the plaintiff or any person in his behalf 
is actually in possession or enjoyment &c. ? 

(2) Whether the defendant disturbing ov ohstruc-^ 
ting &c. ? 

From this it is evident that in order to entitle himself to 
the grant of an injunction to the defendant the plaintiff must 
prove not only that the disturbance or obstruction existed on 
the date of the plaint but that it is continued up to the time 
of the decision of the case. 

From this it also follows that if after the filing of the . 
suit for an injunction, but before the decision of the case, the 
defendant dispossesses the plaintiff or deprives him of his 
use of water, this will prevent the plaintiff from obtaining an 
injunction, for cessante rations cessat ipsa lex, i, <?., the reason 
of the law ceasing, the law itself ceases. But the plaintiff will, 
under such circumstances, have to bring a fresh suit under 
the first para of this section for possession or restoration as 
the case may bo. 

An injunctional order is issued to the person causing 
disturbance or obstruction. Such an order being directed tO' 
particular persons, will not run with the land. Such an order, 
therefore, cannot be forced against a transferee ( a ). 

[ Constncction — “ Profits of the same ” — Intention of the Le- 
gislature — Physical possession— Injunction. ] When cl. 2, S. 4 of 
the Mamlatdars’ Act is compared with cl. 1 of the same section, the 
inference that can be drawn from the omission from it of the words 
“ profits of the same ” ( that is of lands ), is that only an interrup- 
tion of physical possession or enjoyment was intended to be removed 
by the injunction for which the clause provides. — ^D e.sai MAUAiiHAt 
Bapubhai V. Keshavbhai Kuberbhai, I. L. R. 12 Bom. 419 ; S, 

0. Prin. Judg. for 1887, p, 233. 

(a) See ViTHAL Govind Rokadb V. Sakuaeam Nbmciiand, 

1. Bom. L. R. 854. 

21 
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[ Conslriiclive possession — Eight to sue — Agents— Injunciton.l 
A landlord who has only a constructive possession of lands through 
his tenant, cannot obtain relief by way of injunction under clause 2 of 
section 1 of the Mamlatdars’ Act (Bombay Act III of 1876). ( Desai 
Malabhai Bapobhai V. Keshavbhai Kuberbhai, I. L. R. 12 Bom. 
419 followed ). — D sued in the Mamlatdar’a Court, as A’s constitu- 
ted attorney, for an injunction restraining defendants from causing 
any obstruction to his possession of certain lands. The land 
belonged to A’s husband, who was alleged to be a lunatic. But there 
was no adjudication of his lunacy, nor was A appointed a manager 
of his estate under Act XXXV of 1858. Held, that D had no right 
to sue. A not having been appointed a manager of her husband’s 
estate, had herself no right to sue in respect of a disturbance of her 
husband’s possession. She could not, therefore, authorize her agent 
to sue on her behalf. — Xemava v. Devandrappa, I. L. R. 15 Bom. 
177 ; S. C. Prin. Judg. for 1890, p. 133, 

[ Sait for disturlance of possession — Physical possession — 
Possession ly tenant — Jurisdiction. ] There must be physical 
possession to enable an aggrieved person to invoke the Mamlatdar’s 
assLstance in a case falling under the second clause of section 4 of 
the Mamlatdars’ Act ( Bombay Act III of 1876 ). A person who 
is in possession through his tenant cannot, therefore, sue for an in- 
junction for disturbance of possession under the Act. ( Desai 
Malabhai v. Keshavbhai, I. L. R. 12 Bora. 419 approved and 
followed ). — A.ba bin Sadoba v. Parvatrao bik Ganpatrao 
Pa TIL, I. L. R. 18 Bom. 46 ; S. 0. Prin. Judg. for 1892, p. 
417. 

[ Possessory suit — Mortgagor — Possession — Relief under the 
Mamlatdard Act. J A Mortgagor who was never in possession of 
the land mortgaged by him after be passed the mortgage cannot 
claim relief under the Mamlatdars’ Act. (.Aba v. Parvatrao, Prin. 
Judg. for 1892, p. 417 followed ). — Narayan bin Tatya Gujau 
V. Beau bin Chimna Gujab, Prin. Judg. for 1893, p. 159. 

[ Plaintiff building wall on his land — Defendant obstructing, 
claiming right of way — Suit to remove obstruction-— Jurisdiction, ][ 
Plaintiff began to build a wall on his own land, when the defendant, 
claiming a right of way over the land, obstructing him. Plaintiff 
then sued in a Mamlatdar’s Court for an injunction restraining the 
defendant from obstructing him. Held^ following Ganesh v. Ram- 
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CHANDRA ( Prin. Judg. for 1891, p. 96 ), that the Mamlatdar’a Court 
had jurisdiction in the case. — J oshi Porshotam v. Josiii Natha- 
BHAi, Prin. Judg. for 1896, p. 540, 

[ Eight of passing water over defendant's land — Obstruction to 
easement— Suit for inj auction — ■Jurisdiction. ] The plaintiff com- 
plained to the Mamlatdar that the right he had of passing water 
from the roof of hia house and his ground on to, and having it carri- 
ed away over, the land of the defendant, had been obstructed by 
the act of the latter. The Mamlatdar granted the injunction asked 
for. Held, that the Mamlatdar had no jurisdiction in the case, as 
the words of S. 4 of the Act “ possession of any lands, premises, 
crops, trees or fisheries, or in the use of water from any well, tank, 
cannal or water-course, or of the use of roads or customary ways 
to fields ’’ cannot be construed so as to include the use of the case- 
ment. — J aga V'alabh V. Dahyabhai MoNBHAt, Prin. Judg. for 
1896, p. 340 ; Patmabibi v. Bhandari Pema, Prin. Judg. for 
1896, p. 592. 

( V ) “ WITHIN SIX MONTHS. ” 

In computing the period of six momths the day on which 
the’ cause of action arose must be excluded ( a ) . 

If the Court is closed on the the last day of the period of 
six months, the plaint may be presented on the next day after- 
wards on which the Court is open ( b ). 

“ Month ” means a month reckoned according to the 
British calendar ( c ). 

(W ) “ FROM THE DATE ON WHICH THE 
CAUSE OF ACTION AROSE. ” 

The words “ from ” and “ to, ” when used with reference 
to a series of days or other periods of time, respectively, exclude 

and include the first and the last of the days or other periods 
in such series { a ). 

( X ) “THE CAUSE OF ACTION SHALL 
BE DEEMED TO HAVE ARISEN. ” 

\_Deliver'i/ of possession in execution of a decree of a Ciril 
Court — Suhseq'aent lease to the judgment-debtor — Fresh cause of 

( ) Bombay Act I of 1904, s. lU, ^ 

(b) Bombay Act I of 1904, s. 11 . 

( e ) Bombay Act I of 1904, s. 3, cl. 30. 
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action. ] Vinayak obtained possession of land from Balu in execu- 
tion of a decree of a Civil Court. After obtaining possession, 
Vinayak leased the land to Balu. On Balu’s refusal to vacate the 
land on the expiration of the lease, Vinayak brought a possessory 
suit in the Mamlatdar’s Court. The Mamhitdar rejected the plaint, 
holding that he ought not to order restoration of possession of the 
land again and again. Held, that a fresh cause of action accrued to 
Vinayak on the refusal of Balu to give possession on the expiry of 
the lease, and that the Mamlatdar was wrong in declining to accept 
the plaint. — Vinayak Vishvanath Bhople v. Balu bin Bhiku, I. 
L. R. 20 Bom. 491 ; S. C. Prin. Judg. for 1895, p. 174. 

( Y ) “FIRST COMMENCED.” 

Under s. 23 of the Indian Limitation Act ( XV of 1S77) 
in the case of a contmuing wrong, limitation begins to run at 
every moment of the time during which the wrong continues. 
Thus, where the defendant obstructs or diverts a water-course 
or a drain, the cause of action is rene\Yed de die in diem, so long 
as the obstruction or diversion is allowed to continue. But 
under the Mamlatdars’ Courts Act the period of limitation, viz. 
six months, runs from the date on which the disturbance or 
obstruction jirst commenced. 

Many easements are, by their nature, intermittent — that 
is usable or used only at times ( a ) ; e. g., a right of path for 
cattle to graze ( b ), a right of way limited to one particular 
season of the year ( c ), a right to the use of water, a right of 
pasture, a right of passage for boats over the defendant’s land 
when it became covered with water during the rainy season (d) 
&c. Such easements, by their very nature, necessitate inter- 
vals, long or short, according to circumstances ( e ). In such 
case the question of continued enjoyment is a question of fact. 

( a ) S. 6 of the Indian Easements Act ( V of 1882 ). 
(b) Shaikh Mahomed Ansuu v. Shaikh Sefatoollah, 
22 W. li. 0. B. 310. 

( c) Omue Shah v. Rumzan Ali, 10 W. R. 0. R. 363 • 
Saloji V. Panduji, Prin Judg. for 1875, p. 172. 

(d) Koylash Chundeu Ghose v. Sunatun Ohunu, 
Babooie, I. L. R. 7 Calc. 132. 

( e ) Phear on Rights of Water, 97. 
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It is an inference to be drawn from fact. So long as tlie plain- 
tiffs right is not interfered with whenever he has occasion to 
use it, his enjoyment must be considered as continuing all the 
year round ( a ). A cessation of user occasioned by the accident 
of a dry season or other causes over which the claimant has no 
control, does not cause a breach iu the continuity of the enjoy- 
ment ( b ). A cessation of user of an easement of grazing one’s 
cattle on another’s land, caused by the dominant owner not hav- 
ing any cattle for two or three years, does not amount to a dis- 
continnance of the enjoyment of the right ( c ). Where the 
cessation of user is incapable of explanation consistently with 
the continued enjoyment of the right, it amounts to a disconti- 
nuance ( d ). 


( Z ) “ EXPLANATION. ” 

The explanation to this section is inserted in view of a 
doubt which has arisen on the point ( SHivoEvruo v. Bkag- 
Wantrao, P, J. for 1895 p. 502). It follows the law as inter- 
preted in Keso V. Mono, 2*5., 18S3, p. 120 ; Kri«*hna v. Go- 
PALA, ih, 1890, p, 316 and Bhau v. Dade, 1896, p. 196. The 
exercise by a joint owner towards his co-owners of any right 
which he has over the joint propert}^ should not, it is thought, 
come within the purview of the Act ( e ). 


Q. The Collector (A) may, after due notice (B) 
_ to the parties, by order in wri- 

^ traiisfor any suit from any 

^ ' Mamlatdar’s Court in his district 


to any other Mamlatdar’s Court in his district, and 
the Mamlatdar’s Court to which the suit is so trans- 
ferred shall thereupon exercise jurisdiction in such 


(a ) Jahanvi v. Bindo Bashini, X. L. Xi. :26 Gale. 593 at 
697 ;S. 0., 3 Cal. W. N. 610. 

■ (b) I-Iall V. Swift, 4- Bing. N. 0. 381. 

( c ) Goddard, 3rd Ed,, 131. 

(d) Ibid, 238. 

( e ) Seethe Statment of Objects and Bensons in the Bom- 
bay Government Gazette dated 4th Sept,. mibor 1905, I'^art VXX, page 
620. 
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suit ; but any order issued to village -officers under 
section 21 shall be issued by the Mamlatdar to whom 
such village-officers are subordinate. 

This section is new aud invests Collectors with power 


to transfer cases. 

( A ) » COLLECTOR.” 

« Collector' means, in places other than the City of Bom- 
bay, the chief officer in charge of the revenue-administration of 
a district fa). 


(B) “AFTER DUE NOTICE.” 

The maxim of law is amU alteram partem^ i. no man 
should be condemned unheard (h). If the Collector for some 
reason or other wish to transfer a case, the parties should have 
an opportunity of showing a cause why the case should not 
be transferred. Therefore before transferring any suit due 


notice must be given to the parties. 

If a notice is issued by the Collector suo motn, no fee is 
leviable. 

But if on the application made by one party a notice 
is to be issued to the other i»arty, the fee chargeable for the 
notice will, oh the analogy of a notice issued under s. 14, be 3 
annas ; and this notice also will have to be served in the same 


manner. 


7 - 

Suits 

plaint. 

plaint. 


All suits under this Act shall be commenced 
by a plaint ( A ), which shall be 
commenced by presented to the Mamlatdar in 
Content, o£ ^ g ^ plaintiff 

(C), and which shall contain the 


following particulars : — 

(a ) the name, age, religion, caste ( D ), profes- 
sion and‘place of abode of the plaintiff’ ; 

{h ) the name, age, religion, caste, profession 
and place of abode of the defendant ( E ) ; 


( a ) Bombay Act I of 1904, s. cl. 11. 

( b ) Broom’s Legal Maxims, 7th Ed., p. 89. 
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(c) the nature and situation of the property of 
which possession or use is sought, or the nature of the 
injunction to be granted, as the case may be ; 

(d) the date on which the cause of action ( F ) 
arose ; 

{ e) the circumstances out of which tlie cause 
of action arose ; and 

(/) a list of the plain tijB[”s documents, if any, 
and ofhis witnesses, if any, shewing what evidence is 
required from each witness, and whether such wit- 
nesses are to be summoned to attend, or whether the 
plaintiff will produce them on the day and at the place 
to be fixed under section 14. 

( A ) “ PLAINT.” 

A ‘ plaint’ is the statement in writing of a cause of 
action (a). 

Plaint — Govjrt-Jce. ] The amount of foes to be paid on 
plaints presented in the Mamlatdars’ Courts was fixed by the Bom-! 
bay Act V of 1864 and Act XVI of 1838 as 8 annas, and to the 
Court Fees Act passed by the Government of India a schedule is at- 
tached in which there is an express provision ‘directing that the 
fees to be paid in these Courts should be regulated according to 
Act XVI of 1838 and the Bombay Act V of 1864, The repeal 
of these Acts by the Bombay Act III of 1876 wipes them off the 
Statute Book, and renders the reference to them in the Court 
Fees Act inoperative ; and as it cannot be said that this Act is to 
be read as the Act referred to by the Court Fees Act (No. VII of 
1S70 ) , no special fee is fixed for suits instituted in the Mamlat- 
dars Courts, and instead of the original nominal fee of 8 annas, the 
fee ordinarily charged on plaints in Civil Courts would have been 
payable. This difficulty has been got over by the Notification of the 
Government of India dated the 20th June 1877.— -See Compilation 
of General Rules in force in the Revenue Department, Part X, 
page 344, para (25). Further by Act XII of 1891, Sch. II, Art 4 

(a) Wharton’s Law Lexicon, 10th Ed. 
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Ot the Coutt Fees Act is amended and £ot the words " Bombay Act 
V of 18G4» the words “ the Mamlatdars' Courts Act. 1876 are 
Ltituted ; and the fee prescribed for a plaint is 8 annas. Now 
see the Bombay General Clauses Act ( I of 1904), s. . 

No conciliator’s certificate is necessary to institute a 
suit in a Mamlatdar’s Court (a). 

r Probate of wUl-Plainty.-i A person claiming title under 

“ - ‘T’ d t “LrrBrr; 

E'”Bom.78,Md to apply to 

i;c;a LIKSHMI V. GHsniBHM DunauEuaM. Prrn. Judg. for 1889. 

^' '^^^\planoftMvropert,jm dispute. 2 In a possessory suit 

filed under Bombay A^t III of 

to order the plamtiS to app P , defective ia 

situation of the property, m mature and 

,'.'5.4 ^ j. * - ev. 

y.BtiDUAPA, I.L.B.U Bom. 581 j S. 0. Bnn. Jua,. 

r Third parties lei into possession hj Verson Mainin, po«s- 
0/ LL 0i;.Li« 1.™ course 0/ lou- Pn.™ ofplnsn^ 

A person obtaining possession of laud .^,Ues 

of iaw cannot ai^^ t^e shores of 

into possession as his tenants, 8 » by proeecd- 

tos t’renirthfMamirtdar’s Court. The setting out of the eiroum- 

sta“uoes under which such tenants obtained possession is 
irrelevant allagatiou which the Mamlatdar can or< r ■ 
outunderseo«on8. If the law 

Act would be little better than a dead ^30 . g. 0 . 

Kurne V. Vishnu Govind Bawa, I. L. t. -< 

Prin. Judg. for 1897, p. 2 1. \ . 

^TV^eotion 47 of the Deccan Agriculturists' Eolief Act 

(XVII of 1879). 
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( B ) “ OPEN COURT.” 

If a plaint is presented to a Mamlatdar in his chambers 
or in a place which is not his open Court, the presentation, is 
illegal. 

(C) “PLAINTIFF.” 

A ‘plaintiff’ is the person who commences an action 
ao'ainst another who is called defendant (a). 

Now we shall consider who the ixlaintiff is for the pur- 
poses of this Act. In construing an Act the intention of the 
Leofislature is to be gathered from a consideration of the whole 
statute ; for no one can rightly understand a part until he has 
again and again gone through the whole (h). 

From ante s. 5 and also from els. (a), (5) and (c) of post 
S. 19 it will be seen that for the purposes of this Act a plaintiff 
is the person who avers that — 

( 1 j He has been unlawfully dispossessed of any pro- 
perty or deprived of any use. Or, 

( 2 ) He is entitled to possession of any property or 
restoration of any use by reason of the determina- 
tion of any tenure or other right of the defendant. 
Or, 

( 3 ) He is disturbed or obstructed, or to disturb or 
obstruct him an attempt has been made. 

In the first case if the person, who is dispossessed of any 
property or deprived of any use, die without bringing a suit 
under this Act, his legal representative cannot bring it after 
that person’s death. For the legal representative cannot aver 
that he was dispossessed of any property or deprived of any 
use as mentioned in cl. (a) of s. 19. 

In the second case if the person entitled to possession of 
any property or restoration of any use by' reason of the deter- 
mination of any tenure or other right of the defendant, die with- 
out bringing a suit under this Act, his legal representative can- 

( a ) Wharton’s Law Lexicon, TOth Ed. 

( h ) See 'Dob v. Branolibg, 7 Barn, and Cr. 613. See 
.’^pveH’s Interpretation of Statutes, 1th Ed., p. 67. 

''' 22 
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not aver that he was entitled to possession on the determination 
of the tenure as mentioned in cl. ) of s. 19 ; for when the 
tenure was determined, the deceased person became entitled to 
possession, and the legal representative became entitled to 
possession a/ier the death of the deceased ?iot by reason of the 
Seterinihatiioh of the tenure. 

But if the tenure or other right is, according to the 
terms of the lease (See. determined, not in the lifetime of the 
lessor &c., but after his death, then the legal representative of 
the lessor &c., ‘who hecomex entitled to possession Inj re:ison of 
the deterininotion of the tenure or other right, can bring a suit 
under this Act. 

In the case if the person who was disturbed or 
obstructed, or to disturb or obstruct whom an attempt was 
made, die without bringing a suit under this Act, his legal 
representative cannot aver that the defendant disturbs or ob- 
structs //fm, or has attempted to disturb or obstruct Idni in his 
possession or use as mentioned in cl. ( c ) of s, 19. Consequent- 
ly the legai representative cannot bring a suit under this Act. 

But if in any of these three cases the plaintiff die while 
the suit is pending, then the name ot his legal representative 
can be entered on the record under sub-s, (3) of s, 18. 

(D) “CASTE.” 

, ■ xl Christian, a Farsi or aMahomedan has no caste. In 

such a case, only the religion of the party may bo mentioned. 

(E) ^‘DEFENDANT.” 

For the purposes of this Act a ‘defendant’ is the person — 

(1) Who has unlawfully dispos.sessed the plaintiff 
( See s. 5 and cU (a) of s- 19. ) 

,(•2) Who.se tenure or other right is determined. (See 
. , , s. 5 and cl. ( h) of s. 19. ) 

- — (■ 3 ) Who disturbs or obstructs, or attempts to disturb 
or obstruct, the plaintiff. (See s. 5 and cl. (c) 
of s. 19. ) . , ' , . . 
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If the defendant die before a suit is brought under this 
Act, no suit can be brought against the legal representative 
under this Act. 

Aofain in the second case if the tenure or othelr right is 

o o 

according to the terms of the lease &e., determined, not in the 
lifetime of the lessee &c.,. but after death, then the legal re- 
^resentative of the lessee &c. may be sued under this Act. 

If the defendant die while the suit is* pending, the natno 
of his legal representative can be entered on the record, under 
sub s. (3) of s. 18. , . 

(F) » CAUSE OF ACTION.” 

‘ Cause of action’ means that bundle of essential facts 
which it is necessary for the plaintiff ' to prove before he can 
succeed in the case (a), > ■ 

Where a petition not in the form of a plaint 
( A ) is presented to the ,Mara- 

Informal petitions to ^ 

be treated as plaints. « , /• d . i 

thereoi appears to fall within the 

scope of section 5, the Mamla'tdar shall explain 'to the 

person presenting the petition the nature of the reliefs 

afforded by this Act and shaU inquire whether the 

petitioner desires to obtain relief thereby: ' If the 

petitioner expresses a desire so to obtain relief, the 

Mamlatdar shall endorse the desire on the petition 

which shall thereupon be deemed to be a plaint ( B ) 

presented under section 7. 

This section is ne w. 

( A ) “A PETITION NOT IN THE FORrti 
OF A PLAINT. ” 

A petition presented to a Mamlatdar may be formal f. e.^ 
according to the form given in ante s. 7 or informal. If infor- 
mal, the Mamlatdar will act under this section. But if it is 

Musa Yakub Monv v. Manilai. Ajitrai, T, L. R. 29 
E^-u. 368 ;,S, 0. 7 Bom. L; R. 30. •: ; ' . 
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formal, he will at once take steps under fost s. 14. If a plaint 
is formal but it does not contain all the particulars requii^ed by 
s. 7, or if it contain particulars not required by s. 7, the Mamlab- 
darmust act as required by fost s. 9. 

( B ) “ SHALL THEREUPON BE DEEMED 
TO BE A PLAINT. ” 

The petition is not a plaint before the desire of the plain- 
tiff is endorsed on it. Bub when the endorsement is made, the 
petition together with the endorsement constitutes a plaint, 
and then it will have to be subscribed and verified as required 
by fost s. 10* 

See the notes to s. 9, 

9 . Where the plaint does not contain the 
„ . particulars specified in section 7 

E— ; ,,eess.rily prolix, the 

Mamlatdar shall forthwith exa- 
mine the plaintiff upon oath ( A ), and ascertain from 
him such of the [larticulars specified in section 7 as are 
not clearly and correctly stated in the plaint and shall 
reduce the examination to writing ( B ) in the form 
of an endorsement ( C ) on or annexure ( D ) to the 
plaint which shall thereupon be deemed to be part of 
the plaint ( B ). Where the plaintiff requires time to 
obtain any of the particulars specified in section 7, the 
Mamlatdar shall grant him such time ( F ) as may 
under all the circumstances appear reasonable. 

This section is new. 

The village agriculturist, particularly in Sind, frequent- 
ly presents his grievance in the form of a petition, not of a 
plaint under the Act. The petitioner is, therefore, sent to the 
village-officers for report in the ordinary way and for one reason 
or another it may happen that the period of limitation "elaps"Se8 
before the petitioner has realised the proper procedure to follow* 
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Sections 8 and 9 are, therefore, inserted to safeguard the in- 
terests of the informal petitioner and ignorant plaintiff (a). 

(A) “OATH.” 

‘ Oath’ includes affirmation and declaration in the case 
of persons by law allowed to affirm or declare instead of swear- 
i“g(h). By Act X of 1873, s. 6, it is provided that whether 
the witness is a Hindu or Mahornedan, or has an objection to 
taking an oath, he shall, instead of making an oath, make an 
affirniiation. In every other case he shall make an oath, 

( B ) » WRITING » 

‘ Writing ’ includes printing, lithography, photography 
and other modes of representing or reproducing words or 
figures in a visible form on any substance (c), 

( C ) “ ENDORSEMENT.’' 

‘ Endorsement ' is any thing written or printed upon the 
back of a writing (d). 

( D ) “ ANNEXURE.” 

The examination of the plaintiff may be reduced to 
writing on a separate piece of paper and annexed to the 
plaint. 

(E) “SHALL THEREUPON BE DEEMED TO BE PART 

OF THE PLAINT.” 

The endorsement or the annexure together with the 
plaint constitutes a plaint, and then the procedure given in the 
following section is to be followed. 

( F ) “ SHALL GRANT HIM SUCH TIME.” 

The time is not limited as in section 14. Supposing 
that a plaintiff has to get information from England or AmericC 
he will require a very long time for obtaining the particulars, 
and the Mamlatdar will he hound to grant him reasonable 

-n See the Report of the' Select Committee published in 
th^B Bombay Government Gazette, Part VII, dated 26th February 
ly op, p. 6, 

( b ) Bombay Act I of 1904, s. 3, cl. 32. 

( c.) s. 3, cl. 50. 

( d ) Wharton’s Law Lexcion, 
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time. Such a case will, however, be an exceptionable one. 
Ordinarily the particulars required by clauses (a), (b), (c), (cl), 
(fi) and (/) are so simple that a plaintiff ought to be able to give 
them at once. 


10 When the plaint is presented, and has, if 

■ _ . necessary, been treated in the 

Plaint toba subscrib- manner specified in section 9, 

e an ven e . Manilatdar shall require the 

plaintiff ( A ) to subscribe and verify the plaint ( B ) 

in his presence, in open Court ( C ), in the manner 

following, or to the like effect : — 


“ I, A. B., the plaintiff, do declare that what is 
stated in this plaint is true to the best of my informa- 
tion and belief.” 

( A ) » PLAINTIFF.” 

The word ‘ plaintiff’ includes his pleader or recognized 
agent ( see ante s. .3 cl. b). But it does not include a co-plaintiff. 


( B ) “ SUBSCRIBE AND VERIFY THE PLAINT.” 

The plaint must be subscribed and verified by the sam«- 
individual, who may be the plaiutiff, his pleader or recognized 
agent. A co-plaintiff not being included in the word plaintiff, 
has no authority as such to subscribe and verify tha plaint for 
the plaintiff. The plaint must be subscribed and verified not 
at home but in the presence of the Mamlatdar in the opm 
Court. 


[ Minor platntiJ^-^Guardian — Pleader — Signing and verify- 
ing plaint. ] The pleader duly appointed by the guardian of a. 
minor plaintiff can subscribe and verify the plaint. — Savad Saifulla 
V. Sayad Hajimia, 1 Bom. L. R. 664. 


( C ) “ OPEN COURT.” 

A mamlatdar has to go from place to place in his Taluka 
for revenue matters. He is, therefore, required by post s. 14 
to fix a place for trial. Therefore the place so fixed and where 
he transacts his official business mu.st be deemed to be his 


Court ; and that will be an open Court if the public have 
access to it. 
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If a plaint is not subscribed diitZ verified hi tlie-' p7*e(t€ncc 

of the Mamlatdar and in open Courts the procedure wiil be 
illegal, and it will affect the prosecution of the plaintiff iindeir 
post s. 25. 

11- (1) The Mamlatdar shall endorse the 
■ , , plaint to the effect that it was 

Endorsement by Mam- subscribed and verified. , 

{ 2 ) Where the plaintiff cannot write, the 
_ , verification may be written for 

p'a ^ Court (A) and he »h.a!l 

affix his mark ( B ) to his name 
in token of the authenticity of the verification, and 
the Mamlatdar shall, in such case, record that the 
verification was made in his presence at the request of 
the plaintiff, and that his mark was so affixed. 

( A ) “ OPEN COURT.” 

See the notes under ante s. 10. 

(B) “SHALL AFFIX HIS MARK,' 

Wluit is the use of the plaintiff’s making a mark which 
he cannot identify ? If the verification is made by him in the 
presence of the Mamlatdar and endorsement is made by the 
Mamlatdar to that effect, that ought to be deemed sufficient 
even for charging an illiterate peasant with making a false 
ye rifi cation uuder post s, 25, 

T? • £ 1 . .. 12* Mamlatdar shall 

E.,eoi.onvfpl„pt. reject the plaint 

{a) where the plaintiff declines to make a 
statement on oath under section 9 or 

( & ) where the plaintiff is willing to make or 
has made a statement on oath under section 9. but 
fails to furnish the particulars specified in section 7 
within the time fixed under section 9 or altoo'ether • 

V\ ■ 
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( c ) where it appears upon the face of the 

( i ) that the property or use claimed is not 
one of the kinds specified in section 5, or 

( a ) that the cause of action arose more than 
six months ( A ) before the plaint was presented ; or 

( cl ) where the pilaintiff declines to subscribe or 
verify ( B ) the plaint as required by sections 10 and 

U. 

( A ) “ MORE THAN SIX MONTHS.” 

[ Cause of action- — Limitation — -Hejcction of plaint.} A 
Mamlatdar cannot summarily reject a plaint on the ground that 
the cause of action arose more than six months before the plaint 
vas presented, unless it so appear on the face of the plaint or after 
questioning the plaintiff. — N rm.'va kom Ijakhapa v. Dhakva bin 
Paus.apa, Prin. Judg. for 1891, p. 101. 

( B ) “OR VERIFY.” 

To carry out the intention of the Leoislature, it. is oc- 
casionally found necessary to read the conjunctions “ or” and 
amf.” one for the other (a). Section 10 ante says that “ the 
•Mamlatdnr shall require the plaintiff to subscribe a7rd verify the 
plaint.” Section 25 joo.si says that ‘‘Any plaintiff subscribing 
-and verifying any plaint.” Hence it appears that the intention 
bf the Legislature is that the plaint should be subscriiied and 
verified by the .same individual ( either plaintiff or his pleader or 
recognised agent). 

13 Where it appears to the Mamlatdar that 

the subject of the plaint ( A ) is 
Return of plaint. liis jurisdiction ( B ), 

he shall return the plaint to be presented in the pro- 
per Court. 

( a ) Maxwell’s Interpretation of Statutes, 4th Ed., ”57. 
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' , (A) « SUBJECT OF THE, PLAINT.” ■ 

The subject of the plaint, e./ the land, &c., must be 
within the taluka which forms the territorial jurisdiction of the 
Mamlatdar ; but it is not necessary either for the . plaintiff or 
for the defendant to be resident within the Mamlatdar’s local 
jbirisdiction; for both- are allowed by s. 3 cl. (6) to employ re- 
cognised agents on their behalf. ■ 

I Wan( (^^zcnsdichon — Return , of plaint. Under S. 10 of 
the Mamlatdars’ Gourts Act, lS7G,.a Mamlatdar can return a plaint 
only if it appear that. he has no jurisdiction. 

[ Return of plaint hj Mamlatdar— Order of High Court to 
^y-pvesent plaint, j Where a Mamlatdar declined to exercise a 
jur^isdiction vested in him by returning the plaint, the High Court 
or ered that on the plaintiff i-e-presen ting the plaint,' within one 
month from the date of the order, the Mamlatdar should be- "uided 
by the provisions of Sections G to 9 of the Act.-BAr^u* bin 
Mahadaji V. Ganesh MANoriAR, Prin. Judg. for 1888, p. 194.- 

( B ) “ JURISDICTION.” 

yunsdicfion,' 2. e , territorial jurisdiction. No pecuni- 
ary limit 18 assigned to the- Mamlatdar’s jurisdiction The 
subjecymatter of the suit may be of a„y value. A second class 
subordinate Judge has no jurisdiction to trv a suit in which tlia 
walue of ftc claim is above Us. 15.000 (a). A District Jud,re has 
no junsdietion to try an appeal in which the value of the nro- 

perty 111 suit is above Rs. 5,000 (b), 


14- ( 1 ) Where a plaint is admissible, the 


Procedure where plaint 
admissible. 


shtill rcocivG And file 
it. Hg Sihnill then fix a convGni- 
ent day and place ( A ) for the 


expense of the 

t'\l ft in f 1 ff *-i ^4^ ! ... i. 1.. ^ i? _ n t ■» ^ ^ 


plaintitt, notice in the form of .schedule A ( B ) to tlie 
defendant. He shall then require the. plaintiff to an- 
pear with liiS' documents, ifany, and witnesses, if any 
on the day and at the place fixed. . ... 


( a ) The Bombay Civil CourtTIa^STSTsGO), s 24 ” 
(b) lUd, B.2Q. /.A*, 


23 
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t 

( 2 ) The date to be fixed for the trial of the case 
shall not be earlier than ten days, nor later 'than 
fifteen days, from the day ( C ) on which the nctioe is 
issued, except for sufficient reason ( D ) to be jL*''ecorded 
in writing by the Mamlatdar with his own Inland. 

( 3 ) The place to be fixed for the trial of the 
case lUcay be ill the xMamlatdars office, or/ at or near 
the scene of dispute ( E ), or at any other spot that 
the Mamlatdar considers convenient tp the parties. 

(A) “ DAY AND PLAC/E.” 

The Mamlatdar is not only to fix a /day for hearing the 
case, blit also to appoint a where the case is to be heard ; 
for the Manilatdiir has to move from piace to place within bis 
talnka for fiscal and other purposes. But if he has to appoint 
a place other than his office, he must do so with due attention 
to the scene of dispute or the couveuieace of the parties. See 
clause 3. 

( B ) “ NOTICE IN THE FORM OF SCHEDULE A.” 

As to the form of notice to the defendant see the 
Schedule A at the end of this Act. 

The fee chargeable for every notice is 3 annas. ( See the 
General Fades of the ( Kev. Dep.) by Leg. Hem., p. 177.) 

The Mamlatdar is a revenue officer and is pre.sumed to be 
well conversant with the revenue procedure. The notice, there- 
fore, issued under this seetAon is to be served on the defendant 
eit, her by tendering or delivering a copy thereof to him or his 
agent if he has any, or by affixing a copy thereof to some con- 
spicuous place on the land if any to which such notice refers, 
( See s. 191 of the Bombay Land Revenue Code, 1879). 

( C ) ‘^ FROM THE DAY.’* 

The period of ten or fifteen days is to he counted from 
the day on which the notice is isnued. 'I'he first day is to he 
excluded (a). 

( a ) See Bombay Ace I of 1904, a. It), cL (1). 



Secs. 14, D, E, 15. ] Bom. Act II op 1906. 


173 


( D ) “ EXCEPT FOR SUFFICIENT REASON.” 

There are cases, especially with regard to irrigated lands 
in Sind, where a speedy remedy is required atid the minimum 
of ten days’ notice would entail hardship. In such cases it is 
improbable that the consent of both parties could be obtained 
to an earlier date for trial, as such a course would presumably 
be contrary to the interest of the defendant. The sub, -section 
(2) will enable the Mamlatdar to hear the case within a shorter 
period for sufficient reason (a). 

Unless there be any “ sufficienit reason,” a Mamlatdar 
has no discretion to appoint a day earlier than lOi days or later 
than fifteen days. The reason must, however, be recorded in 
writing by the Mamlatdar. 

( E ) “ AT OR NEAR THE SCENE OF DISPUTE.” 


In intricate cases the witnesses may not be able to de- 
scribe the situation of the places very accurately, in which oases 
it becomes desirable atid is found convenient to make the wit- 
nesses point them out on the spot. 


15 * (1) Where ^ either party requires any 
, i! witness (A) to be summoned to 
jie 5 ,ses. appear on the day and at the 

place fixed, the Mamlatdar shall 
issue a summons (B) for that purpose. 


(2) The Mamlatdar may issue, after recording 
his reasons in writing, a warrant ( C ) for the arrest 
of any such witness if at such time he fails to appear 
and the summons is proved to have been duly served 
in time to admit of his appearing in accordance there- 
with and no reasonable excuse is offered for such 
failure. 


(3) The payment of the cost incurred m thus 
procuring the attendance of witnesses shall be re- 

4 . 1 . n die Report of the Select CommittoQ. Bub]{«hed ia 

1906 p IVt VII, dated February 
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gulated in accordance with the rules that may from 
time to time be in force (D) in regard to the atten- 
dance of witnesses in Subordinate Civil Courts (E). 

( A ) “WITNESS.” 

The singular includes the plural (a). ' 

( B ) “ SHALL ISSUE SUMMONS.” 

For the procedure to be followed for procuring the 
attendance of witnesses see ss. 189, 190 and 192 of the Bombay 
pind Revenue Code, 1879. Every summons shall be in writ- 
ing in duplicate, and shall state the purpose for which it is 
issued, and shall be signed by the officer issuing it, and if he 
have a seal, shall also bear his seal ; and shall be served by 
tenderingordeliveringa copy of it to the person summoned, 
or, if he cannot b.e found, by affixing a copy of it to some con- 
spicuous part of his usual residence. If his usual residence be 
in another district, the summons may be sent by post to the 
Collector of that district, who shall cause it to be served' in the 

manner above described ( s. 190), 

[ Summons to a vniness — Disobedience of summons — Contempt 
of authority. ] The accused wns charged with the offence of nob 
obeying a legal order to attend before the Mamlatdar of Vagra in 
accordance with a summons issued by the Mamlatdar under s. 189 
of the Bombay Land Revenue Code ( Act V of 1879). The- 
Mamlatdar acting in his capacity as a Magistrate of the 2nd class 
tried and convicted the accused under s. 174 of the Indian Penaf 
Code and sentenced him to a fine of Rs. 20. 

The District Magistrate thought that the summons havincr 
been issued by the xMagistrato in his capacity as Mamlatdar li^ 
was disqualified, under s. 487 of the Code of Criminal Procedure 
from trying the accused for contempt of his own authority, and also 
that the prosecution was bad for want of the sanction or complaint 
required by s 195 of the Code of Criminal Procedure. Consequently 
the^^Distnct Magistrate referred the case to the High Court under 
s. 4oS of the Code of Criminal Procedure recommending that the 
conviction and sentence should be qu ashed and a retrial ordered. 

( a ) • Bombay Abb I of 1904, s. 13, cr^b^r* ~ 
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Tlie reference was heard by a Full Bench. 

Per Curiam : — Following the decision of the Calcutta 
High Court in the case of the Queen-Eoiprkss 'V. Sarat Chandra. 
Eakhit, I L. R. 16 Calc. 766, we think that in determining the 
construction of s. 487 of the Criminal Procedure Code, effect must- 
be given to the words as such Judge or Magistrate,” and that as 
those words must be read in connection with all the three classes 
of offences previously referred to, they preclude us from holding, 
that a Magistrate is debarred by law from trying an accused per- 
son under s. 174 of the Indian Penal Code for disobedience of a 
summons issued by him in his capacity of Mamlatdar. This is, in 
our opinion, the correct construction of the section, although we are 
aware that it leads to a distinction between offences committed be- 
fore him in his capacity as a Civil Judge and those committed before- 
him as a Magistrate, for which there seems to be no sufficient rea* 
son.— Queen-Empress V. Raui Daji, I. L. R. 18 Bom. 380. 

(C) “WARRANT.” 

A Mamlatdar may have, before the day fixed, reasonable 
grounds for believing that a witness has absconded or will not 
obey' the summons, still he has no power to issue a warrant. 

A Mamlatdar can issue a warrant to a witness only if (1) 
the summons has been duly served on him, ( 2 ) he fails to 
appear, and ( 3 ) no reasonable excuse is offered for the failure. 
This power was not given by the former Act. 

( D ) “ THE RULES THAT MAY FROM 
TIME TO TIME BE IN FORCE. ” 

The rules that are now in force in regard to the atten- 
dance of witues.ses in Subordinate Civil Courts are as 
follow : — 

“21. In Courts subordinate to the High Court, the 
travelling and other expenses of witnesses shall be paid accor- 
ding to the following scale under sections 160 and 162 of the ' 
Code of Civil Procedure : — ■ 

( a European and East Indian witnesses are to bo 
allowed their actual expenses for carriage when the same are 
not in excess of six aniuus a mile. They are also to be allowed 
asumnot exceeding Rs. 2-8-0 a day for subsistence allowance 
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for tte time of their attendance at and journey to and from the 
Court, if they demand the same. 

{b ) Native witnesses of the better class, as patels, pan- 
derpeshas, merchants, vakils, and persons of corresponding 
rank, are to he allowed from 8 annas to 1 Rupee a day, and 
artizans and persons of similar rank 6 annas a day, as subsist- 
ence allowance. 

( c ) Native witnesses of the class of cultivators and 
menials, who would not under ordinary circumstances voluntari- 
ly incur any expense on account of special lodging when away 
from home, are to be allowed subsistence money at the rate of 
4 annas per day. 

( d ) The persons mentioned in clauses ( i ) and ( c ) 
are also to receive railway and other travelling expenses actual- 
ly incurred by them, provided the same be reasonable. When 
the journey to and from the Court is made by railway or other 
means of conveyance, the time for which subsistence allowance 
is paid should he that actually spent on the journey. Where the 
journey is made on foot, 15 miles a day should be reckoned as a 
day’s journey and subsistence allowance should be paid accord- 
ingly. 

( e ) Peculiar cases not provided for in the above rules, 
are to be dealt with according to their own merits, and at the 
discretion of the Court from which subsistence money or travel- 
Uiig allowance is demanded. 

(/) Witnesses produced under warrants of arrest 
should receive subsistence money at the rate allowed to judg- 
ment-debtors. 

“22, The period within which the travelling expenses 
expenses for one day’s attendance, under the foregoing rules 
are to be paid into Court by the party aj'plying for a summons 
shall bo fixed by the 0<nirt at the time when the application is 
made ; and on the payment of the said expenses the summons- 
shall be granted forthwith. 

“23. Subsistence money dne to witnesses durirjg their 
attendance at the Court shall be paid to them daily ( a ).” 

(a) Bombay H.O. Cir. Or.., 11)03, p. 11 et 
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“ 105. The following are the scales of monthly allow- 
ances at daily rates prescribed by Goverutnent for the subsist- 
ence of judgment-debtors under s. 338 of the Civil Procedure 
Code : — 

Europeans ... ... from lie. 1 to Rs. 1-8, 

Eurasians and Portuguese ... „ As. 8 to Re 1. 

Others ... ... ,, As. 3 to As. 12, 

III fixing the rate of subsistence allowance, the ruling 
prices of grain should alwuy.s be cousidereil. (Vide G. li. J. 
E , Nos. 6298, dated the 12ch October 1877, and 520, dated 
the 26th January 1881 ) { a ). 

( E) “ IN SUBORDINATE CIVIL COURTS. *’ 

There are two sets of rules made by the High Court in 
regard to the attendance of witnesses. One set of rules is ap- 
jilicanle to the High Court and the other to the niofussil. It 
is, therefore, necessary to state which rules are meant. 

Under the last part of s. 12 of the former Act the High 
Court was authorized to make rules regarding the payment of 
the oo.st incurred in procuring the attendance of witnesses ; and 
consequently the High Court had made the rules published on 
page 68 of the Bombay High Court Circular Orders to the 
effect that the fee chargeable for each summons to a witness is 
3 annas, and to every additional witness residing in the sanie 
village, if the processes be applied for at the same time, is two 
lannas. But under the present Act the High Court is not so 
authorized, and consequently the above rules do not apply. 

Now under clause 3 of this section the rules that are in 
iforce in regard to the attendance of witnesses in Subordinate 
'Civil Courts must be applied. These rules are as follow : — 

For each snmmnus (a) to a single witnes.s 4 annas, and 
;(&) to every additional witness residing in the same village, if the 
,processes be applied for at the same time, 2 annas. For every 
•Warrant of arrest in respect of every person to be arrested 8 
mannas C b ). 

( H ) Bom. U. 0 Oir. Or., 19u3, p. OS. 

( b ) Uid. p. 68, • 
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The serving officers are to be remunerated out of the 
fees received for the service of processes.— G. B. No. 4702, dated 
18th August 1873. .. 


(1) Where the plaintiff fails to attend, or 


"Where plaintiff makes 
defiiult, plaint to be re- 
jected with co.sts. 


to produce his documents, if any 
( A ), or to adopt measures to 
procure the attendance of his 
witnesses, if any, on the day 


and at the place fixed, the Mamlatdar shall reject, the 


plaint with costs (B), whether the defendant appears 


or not (C), unless the defendant admits the claim (D). 


(2) Where the plaintiff attends as required by sec- 
, tion ] 4, sub-section (1), but the 

not npp^tX“rto°be ''erendant fails to attend, and tho 
heard ex ^oaHe. Mamlatdar IS satisfied from the 

evidence before him that the 
notice has been duly served on thp defendant (E), 
and iq sufficient time to enable the defendant to appear 
and answer on the day fixed in the notice, he shall 
proceed to hear and decide the plaint ex parte : 

provided, firstly, that, if either party, satisfies the 

Mamlatdar (E) at any time 

heard cm suffideut clu!e 

being shown ; the rejection of a plaint under 

sub-section (1), or of an ex parte 
decision under sub- section (2) (G), that he was prevent- 
ed by some unavoidable circumstance (H) from at- 
tending, or from producing his documents, or from 


‘adopthig measures to procure the attendance of his 
witnesses, as the case may be, it shall be lawful for 
the Mamlatdar to issue a notice in the form of 


Schedule B (I) at the expense of the applicant to the 
opposite party, and, if still satisfied after hearing the 
opposite party that the applicant was prevented as 
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alleged, to re-hear the case (J) at such time and place 
as he may then fix ; * 

provided, secondly, that nothing in the foregoing 

or plaintiff may with- prevent the 

draw his suit,’ piaintiii ironi vvithdrawincr his 

, , ,, , ^ °° payment of the de- 

fendant s costs (L). 

1 his section shows the consequence of the non-attend 

ance of any of the parties. attend- 

< A ) OR TO PRODUCE HIS DOCUMENTS 

IF ANV. ” * 

‘Document* includes any matter wrifctem expressed or 
dosonbed npon any substance by means of letters. l„res or 
arks, or by more than one of those means, which is intended 

tinned h®L';“r„r™dt;:"TorTn ‘'s 

mentions several documents in his plaint, but on the day fivod 

neoosTarvt thrtof '' documents is 

necessary or that only some of them are necessarv anri 

quently he produces no documents or only those which 
siders material to his case, should the Ma^Utlt “ tX 

do^drttpCu documents- men. 

( B ) ■' SHALL REJECT THE PLAINT 
WITH COSTS.*' 

• Ifiti cosh ■ means with all the costs on the plaintiff 

( C ) “ WHETHER THE DEFENDANT APPEARS 

OR NOT." 

These words are new, and remove the t x, 

a Mam atdar can reject the plaint when ^o^/^thf hilff ^ J 
the defendant do not appear. Phnintiff and 

( a ) Bombay xVct I of 1,9.04, s. 3,Tra6r~^^ 

. 24 - * ■ 
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[ Non-appearance of plaintiff and defendant -Order rejecting 
the plaint] la a possessory suit instituted in a Mamlatdar s .ourt 

neithe.' the plaintifj nor the defendant “ 

caee was, therefore, diepoeed of by the Mamlatdar under the hrst 

part of s. 13 of the Mamlatdars’ Courts Act ( Bombay Act III of 
1876 ). Id eld, that the order o£ the Mamlatdar was an order re- 
jecting the plaint. 

A rec^ular suit for possession having been brought in a 

Cinl Court more than three years after the above order of the 

Mamlatdar • Held, that the suit was time-barred under Article 47, 
Mamianuar , / , / vV nf ISTTl — Purushottam 

Schedule II of the Limitation Act ( XV of ^ . 

DVar.'M v. Ghataugir Goro Arj-onoib, I- L. R. -o Lorn. b. . 

S, 0. '2 Bom. L. R. 680. 

CD ) “ UNLESS THE DEFENDANT ADMITS THE 

CLAIM.” 

This provision is new. If the defendant admit the 
claim, tltem under s. 19, sub. s. 4, the costs will follow the de- 
cision, will fall on the clefeivdant. 
y El “THAT THE NOTICE HAS BEEN DULY SERVED 
^ ON THE DEFENDANT.” 

As the proceedings under this Act are necessarily sum- 

mary, it is very desirable to guard against the possibility of any 
inequitable deeisioii being oomo to in consequence of notices 
not being properly served. The Mamlatdars are, therefore 
compelled to satisfy themselves that notices have leach 
defeiidants. ■ 

The sub-s. 2 authorises the Mamlatdar to proceed «- 
parte with the case, it from the evidence before h'm he .s 
Satisfied thatthe notice has been duly served on ^ef"^ 

■ Jiippeai., uam., est erroludo altenus. If not so be can 

„bt so prooeed. He is thou ia data quo ante, and as the noti e 

has hot beef, issued ( for cii non. appancnUhne T'™ ,t“ll 
e..dem ed ralio). Section 14 again becomes applicable and still 

remains to be satisfied by due issue thereof as " 

Lu-ther proceedings. This section leaves it to the Mamlatd ^ 
todecidl in each case whether he is satisfied that notice ha 
been duly served on the defendant. The Mamlatdar must m 
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each case exercise his own discretion. He eonld not Be heM to 
have exercised the wise and sound discretion which the' liegis- 
lature expects when conferring discretionary powers, if, he held 
‘ substituted service’ or such as that provided by s. 82-of the 
Civil Procedure Cede, or service by fixing, the notice on the 
defendant’s door as provided for summonses in si; 80 of the 
Civil Procedure Code, was due service on the defendant.— See 
G. B. No. 1707, dated 7th March, 1893. 

[ Ex parte decree Service of notice. ] In a certain case, tlie 
]\ranilatdar made a decree under the Act ex parte against the ap- 
plicant and his co-defendants, and remarked in his judgment tliat 
the defendants had been served with a notice “ in a proper manner.’ 
But when, nearly, a year after the decree was made, the applicant’s 
crops were attached in execution of the order for costs passed 
against the defendants and the applicant thereupon asked the Mara- 
latdar for a copy of any evidence on the record as to the service of 
the notice on him, the Mamlatdar replied’ that on a search of the 
records it appeared that there was evidence that the , notice was 
sent to be served but that there was nothing on the record of the 
case to show that the notice was served. The notice to the defen- 
dants does not appear on the record of the case. As there was no 

evidence on the record from which the Mamlatdar could have been 

satisfied as to the service of the notice, and the applicant put in an 
affidavit to the effect that it was not as a matter of fact served, the 
High Court held that the Mamlatdar was not justified in hearing- 
the case ex parte under s. 13 of the Act, and reversed the decree 
and remanded the case for a re-hearing, — Faki Abdul Gapur valad 
Faki Amirudin V. Faki Kamuudin valau Faki Moiiidin Khatiba, 
Prin. Judg. for 1890, p. 251. 

[ Mislahe of date in summons — Dismissal of sicit for norv-^ 
attendance of parties — Iteferencc bn Collector — Practice of High 
Court, departure from in hard case. ] The Collector of Ahmednagar 
referred a case to the High Court stating the following facts 

CHimi mard Kusha Koli of Ratanwacli applied to the Mam- 
latdar for redress under the Mamlatdars’ Courts Act on March 5th, 
1897. Tho Mamlatdar fixed the 20tli March for the hearing atui 
wrote the date himself. This was read as the 27th by his office 
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who prepared the summonses accordingly. The Mamlatdar correc- 
ted one set, but not the duplicates which were sent out uncorrecbed 
by the office for service. On the 20th no one was present and the 
Mamlatdar accordingly dismissed the plaint. Chimi and her wit- 
nesses were present on the 27th as summoned, when she was told 
that her plaint had already been dismissed. It will be hard on her 
to tell her to petition for revision herself, because she could not 
afford the expense such a course would entail. She has been in no 
wise to blame. 

The High Court considering the case to be of much hard- 
ship and the error referred to to be that of the Mamlatdar, departed 
from its usual practice of nob passing any order at the instance of 
the Collector under the Mamlatdars’ Act, when the parties do nob 
apply for it, and on a reference by the Collector reversed the 
Mamlatdar’s order and directed him to hear the case after giving 
proper notice to the parties. — Chimi ward Kusha v, Bhimaya 
VALAD Ramji, Prin. Judg. for 1898, p. 40. 

A summons is nob duly served, if the defendant proves 
that he has not been served with summons at all. — A nund 
Moyee Dossbe V. Anund Soonder Mozoomoar, 13 W. R. 
237 ; or not in sufficient time to appear. — S haik Awlad v. 
Shaikh Abdool Kureem, 18 W. R., 141 ; or has been im- 
properly served. — Chanbasappa v. Mainaba, 7 B. H. 0. U. A. 
0., 138 ; and where it was shown that there was only one sum- 
mons, and that the serving officer had merely posted it on the 
door of one of the defendants, without attempting to serve him 
personally, it was held that all the defendants were entitled to 
have the suit restored. — SkibooRoy v. Kashee Roy, 25 W. 
R, 394 ; otherwise as regards the one defendant if he had been 
properly served — Ewing v. Ghosaidas Ghose, 3 B. L. R. 7. 

( F ) “ IF EITHER PARTY SATISFIES THE MAM- 
LATDAR.” 

If a party, whose plaint is rejected or against whom an 
ex parte decision is passed, has good reason for asking a retrial, 
he should make an afpllcafion on a stamp (see Court Fees Act 
yil of 1870, Sell. 11. Art. 1 ), for the third para of this section 
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says that a notice is to be issued at the “ applicant’s ” expense 
to the opposite party. 

( G ) “EX PARTE DECISION UNDER SUB- 
SECTION ( 3 ).” 

[ Refusal to adjourn for appearance of pleader — Appheaiion 
for rehearing. ] A Mamlatdar refused to allow a mukhtyar to 
appear for a defendant in a possessory suit or to adjourn in order 
that a pleader might appear, and made a decree against the defen- 
dant. This defendant applied to the Mamlatdar for a rehearing 
under s, 13 of Bombay Act HI of 1876. But the application was 
refused on the ground that the plaint had not been heard ex parte. 
The High Court held that the Mamlatdar was wrong in holding 
that the decision was not ex parte, and reversed his order directing 
him to hear the application. — Jankibai kom Sakharam Xukuev v. 
Ganesubhat bin Dadabhat Josiii, Prin, Judg. for 1890, p. 326, 

( H ) “ UNAVOIDABLE CIRCUMSTANCE.” 

In the marginal note the expression “ suffi^cient cause ” 
is used, while in the body of the section th6 words used are 
unavoidable circimstance” The marginal notes are not to 
he taken as parts of the statute (a). These two expressions 
are not synonymous. Every unavoidable circumstance is a 
sufficient cause, but every sufficient cause is not an unavoid- 
able circumstance. 

The applicant mu.st show some circumstance which 
prevented him from attending &g., and which he could not avoid* 
For instance, some illness which entirely confines him to bed* 
sudden flood in a stream, some railway or other accident, in- 
sanity, &c. 

The onus of proving “ unavoidable circumstance” lies on 
the applicant. — See Sha.ik Tokab Ali v. Chooramun Singh, 
24 W. R. 262. But if he makes out a prima facie case the 
other party must rebut it— See Mussamut Jhutoo Kooei^ 
V. Lulita Kooeb, 22 W. H. 423. 

( a ) Maxwell’s Interpretation of Statutes, 3rd Ed., p. 62 j 
Sutton v. Sutton, L. R. 22 Ch. D. 511 ; Dukhi Mollah v, Hal- 
way,!. L. R. 23 Calc. 55 ; Punarueo NABAiNSisaii v. Ram Sabop 
R oy, I. L. li. 25 Oalc. 858 ; S. C. 2 Cal. W. N. 577. , 
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oathIfr“™r circnmstance may be proved either by the 
oath of the applicant or by an afBdavit (a). 

i leaving the Court before the case is x 

plaintiff failed to attend in the Mamlatdar’s Toiirf- 

wheo his was called oo for heeriag on the SU; 1Z^\Z 

H.a pkmt was. therefore, rejected with costs under 3.°13 ’of fj' 
ct On the 6th September, he explained that ho was present i'l 

He added that, afterwardthetltZ ^ nTiri' 

he Court again before the 6 th September. The 0^00 1 M 

“;:Lb::isr“T"‘‘'“ 

High co«;t held z thrstmiit^^t; h,?;a„;'\r 

rrr::u^-rr„ts^ - -- 

u«in^ present when hia case was called. The nlainf-ifF «r.o 

sLVirorrbef “ T- - ^eurt In Te 

of bis o°wn ’ accoS Tre“ “““ ““ ^<>“‘->>00^0 

Mamlatdar’s Drnoftrl- u therefore, annulled the 

rertina thl P ‘0 order of the 3 Ut Anvnst 

ejecting the plarnt-GoHnn M.p.u Kansat, v. Vat, Vasra Aima, 

Prin. Judg. for 1888, p 219. ah v asta AiurAn 

( I ) A NOTICE IN THE FORM OF SCHEDULE B ” 

As to the Schedule B see at the end of the Act. 

( J ) “TO REHEAR THE CASE.” 

^ [Dismissal of suit under s. 18 of Bombay Act III of 1876-^ 

Application for I'ehearinq— N ew suit on iho 

A nUirtfiff u d! -1 ^ ew suit on the same cause of aetzon. 1 

tinrlTf .r a ““ P™f» »o ‘be day ap- 

Mamlatdars” oirA:^^ ‘be 

_ uourts Act, 1876, has a right to a pply te the llamlat- 

HARnA^P^ar Ch^ooNEE Bebee, 2 Hvde 2*^6 - 

H a O R. 80 rrr M AsSrto^'s 

Mozoomdau, 13 \v. R. 237. f>«ssEE v. Anund Soonuuk 
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dar for a reliearing of the case under the proviso to that section,, bub 
•cannot bring a now suit on the same ‘cause of action. — G ui-ABChai 
Shank A iui v. Kasanji Dayabhai, Prin. Judg. for 1897, p. 246. 

( K ) •' WITHDRAWING HIS SUIT.” 

This proviso is new. 

The permission of the Mamlatdaris not required for the 
■withdrawal of tite suit, nor is it necessary to assign any reason, 
for withdrawal. 

If a plaintiff withdraw his suit, there will be no order 
rejecting the plaint and he will not in any way be bound by 
that order. Gonsequently the plaintiff will not be boiind^ to 
bring a suit in a Civil Court within the shorter period of litiiito- 
tion i; e , three years prescribed in Art. 47, Sch. II of the Indian 
Limitation Act ( XV of 1877 ); but may bring it within twelve 
years under Art. 142, 

If a plaintiff withdraw his suit, there seems no objection 
to his bringing another action on the same cause of action be- 
fore a Marnlatdar, provided the suit' is brought within six 
mouths from the date of the cause of action. 

As the singular includes the plural, it is evident that if 
there are several plaintiffs, they all must join to withdraw the 

suit. 

( L ) ** ON PAYMENT OF THE DEFENDANT’S 
^ ’ COSTS.” 

Amere ordoroftheMamlatckrforthe payment of the 
dofendant'e costs is not sufficient. His costs must be 
paid to him before the withdrawal of the suit by the plamtift. 

See also the notes to aiita s, 5. 

17 ( 1 ) Where, in the case mentioned in 

^ ’ sub-section (2) of section 16, the 

When proceedings Hamlatdar is not satisfied from 
may be adjourned. .j. evidence before him that the 

notice has been duly served on the defendant, and m 
sufficient time to enable the defendant to appear and 

answer ( A ) on the day fixed in the notice, he shall ad- 
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journ tha trial of the case and issue a fresh notice un- 
der section 14, sub-section ( 1 ), to the defendant. 

( 2 ) Where any witness \yho has been duly 
summoned, or for whose arrest a warrant lias been i,ssu 
ed under sub-section ( 2 ) of section 15, fails to attend 
on the day and at the place fixed, the Mamlatdar may 
it he considers there is sufiioient reason, after takino'’ 
the evidence of those present, adjourn tha hearimrof 
the suit from time to time till tha attendance of such 
Witness can be enforced. 

( 3 ) The Mamlatdar may, for any other sutfici- 
en reason to be recorded in writing, adjourn the trial 

of the case for such time as he thinks fit, but not ordi- 
narilj exceeding ten days. 

^(4) The provisions of sections 15 and 16 shall 

apply in respect of any day to which the trial of the 
ease may be adjourned under this section, as if such 

day were the day originally fixed for the trial. 

A Mamlatdar may adjoura a suit for any of the three 
following reasons, viz : ^ 

( 1 ) Non-appearence of defendant, 

( 2 ) Non-appearance ot vAtness; or 
( 3 ) Any other suficient reason. 

the ‘op-- 

witness to appear on the day fixed, a iwatenal 

In the third case if there 1 “^ anv « oi * 
same day, 4fcc. . tue ^Vorlcoii tho 




A, 18. j , : 4-CT li 1906^ : ; : ■ 

( A ) IN SUFFICIENT T*ME TO ENABLE THE 
, DEFENDANT TO appear and ANSWER- 

[ Defendant entitled to jtrQper/noiice — PostpontmenV of caae, '^ 
Where a summons to the ,defendant was served ^ on the 23rd 
i)edeniber 1887, and on the 24lih ’ December which was the dfay ap- 
pointed for the disposal of the- case, the Mamlatdar refused t6 
gralit an adjournment applied' for by the defeadaiife to' enable him .to 
uce his evidence, on the ground that it ,■ would be contrary^ to 
law ; it was held that under section 1 1 pf, Bo^^bay Act III of 
the defendant was entitled to proper notice, and that when the 
Hamlatdar fouhd that, in consequence =bf the late service of the 
summons, the defendant could not produce his witnesses on the 24th 


p.ecember, he should-hav.e fixed another,, duy ,for .tlje trial,— rMo SB 
iScLEMAN V. Saleman V ali, Erin. Jucig. for 1888, p- 185. . 

. A minor may ^sue or be siied.( A. 

if he ,is;; represented, by a natural 
Minor may be a party, duly appointed guardian ( B ) . 

V . (• 2,) . The Mamlatdar may, .at any, stage ' of the 

proceedings, prder that the name 
Power to add parties, of any person to whom posses- 
sion or enjoyment of the property or use claimed, or of 
,any part thereof, rhay have been transferred .( ,C ), or 
the additidn of whom as a party appears necessary , in 
brJer to enable the Court effectually and completely,- to 
adjudicate upon thedssues,- be added as a plaintiff or 
defendant ( D )j as the ;circu instances of the case may 
Tecju'ire; ^ 

dhat no person shall he added as a phviri- 
|iS,wit!iout his consent (,jE ) \ , ; , , , . . 


- ■ ' p^ in respect of an^ perSbn' so 

Added' mbt, being a tt^knsfei’ee pending the suit-fF’Ji 
‘ '^uil'Ahairfbf the purposes of secdph 5;, ' ; sub-^btibii 

t !2'X,.b9: deemed to have .been institu^d ou , the day 
wheu his name ivas’ so added ( G- ^ ‘ ■ r b -: 

; 2d' ■' J ■ 
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T, j . , ( 3 ) In ease of the death 

pf any patty ( H ) while the suit 
IS pending, 

( i ) if application is made ( I ) within one month 
of such, death, the Mamlatdar shall determine sum- 
maTily (i J ) ■ who is the legal representative of 'the 
deceased party ^'lid shall enter on the record the naina 
nf such representative ; ' . > 

. ( w ) .. if no such application is made, the suit 

. shall abate ( E ). ■ > 

( 4 ) Where the Mamlatdar orders ( li ) the 
uame ofany person to be added as a defendant or 
enters on the record the name of any person as the 
jep*^®sentative of a deceased defendant, the Mam- 
latdar shall issue to such' person a notice as provided 
ihsection 14 ; and the, trial shall proceed on the date 
tixed iti such notice. 

section is new. 

V . ^ ^ V “ ^ minor may sue or be sued. ^ 

l/irjor ’ means a person who, under the provisions of 
the Indian Majority Act. 1875, is to be deemed not to have at. 
tained his majority ( a ). 

' Bection .3 of the Indian Majority Act ( IX of 1875) as 
modified by s. 52 of the Guardians and Waids Act( VIII of 
1890 ) runs as follows;— “Subject as aforesaid every minor, of 
wh()se person or property, or both, a pruardian other th Jn a 
guardian for a suit within the meaning of Chapter XXXI of the 
Code of Civil Procedure, has been or shall be appointed or 
. declared by any Court of Justice before the ininor has attained 
tlie age Pf: eighteen year^, , and eyery m property 

the sui’erinteu deuce shall be assumed by any Court 

h^iPhined that age, shall be deem- 


(u ) CL (i l ^ Act 
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ed to ha^o attained his majority when he shall have com pleteH* 
his age of twenty-one years, and. not before. v . : h . 

Subject as aforesaid, every oth'ei!’ person, whethei‘ a 
native or a foreigner, domiciled in British India, shall be deem- 
ed to have attained his majority when he shalbhave completed - 
his age of eighteen years, and. not before. *'. ■ . ; v 

A guardian ad litem si ) js not a guardian within the 
meaning of this rule. A testamentary guardian, though he 
takes out probate from the Court, is not ajpppiuffid by 
(by. The guardian.. must be actually apppjnted under the 
Guardians and Wards Act, ( c ),.oi: the Qo.a,rt :,pf .Wards .must; 
actually assume the management of the minor> estate before 
he completes his eighteen years. 

There was no.prpyision in ,the fo.rmer. Act<to enahle...a 
minor to sue, .or be sued in a Mamlatdar’s Court.. However* 
it was decided by the Bombay High Court that a minor can 
sue by his gtiardian ( d ) and he may. also, be sued provided he 
IS represented by a proper guardian ( e }. 

^ infant can. sue by his next friend, j The Mamlatdars' 
Act, It IS true, makes no provision for infants suing in the Mamlat- 
dar’s Court. But there is no reason why they should not. in^^ 
fanb IS as much entitled to have his possession protected as an adul J 
The Code of Civil Procedure of 1859 made no provision for infants' 

suing, and yet suits were often brought by infants ' suin<V by their 

next friend when that Code was in force. It is an axiurn of English' 
law that an infant can sue by his next friend, and it is proper that 
a Mamlabdar’a jurisdiction should not be restricted by holdin*^ that 
an infant cannot sue in his Court in the usual, way in which infants 

( a ) Section 448 of the Civil Procedure Code, 1882; 

( b ) JoGRSH Ohunobii V. U.\f.MARxV, 2 C. L. R..577. 

1890 ^ ^ ^ Act;XX of 1804, Act XL of 1858 or Act VIII of 

91 P ^ Keshav V. Vaman (40V1ND, I. L. R. 

21, Bom. 86 ; S. p. Prii^. Judg. for 1895, p, 349. 
apA ® ^ V, Sayad.,Hajimia, 1 Bom. L R 

1896, Pda. Judg. for 
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»W." ^Siiiip^joh' on Infant8/page 4B%' sWB .:thjife, iniacellanedus ;ap^ 
phcationa made by an infant are always made ; .through - their , next 

%iqpc|^^PAtT4TaAY^^ ^ 21 

?blqa^,P^S;. 9 . Prin. Judg^ ior 1895, p, 34{j. , 

il- : .r[,:-foss6««Q»7/„sHj< flffaim minor-^Guardiafi fid litem-^Decm 
ttdainM mnor. ] Where a minor wtvs sued in a Mamlatdar’s Qouivfc 
as represented by an adult as his guardian, but 'the latter refaseJ to 
be .appointed guardian ad Utem, aiid therefore ' >,he Mamlatdar pro- 
oeeded to Imat^ the suit parte and awarded the claim, Held, that^a 
^ » proper case be sued in a Mamlatclar’'s Court, but no' 
ecree c/in 1^ ]^a34bd againet’kiBa’ unles-s he is properly represented 
y a guardi^.— S hioapa bin BAaAi*A v. NAKsiNHACHAnY* bin 
PHlMAChA«tA, Pw»;. p 727-, 

A- ^ tinder the Macrflatdara’' Coiirti 

Act, 1876 a .by hrs gnardian ; he may also 

e sue unc er the Act, prorided he is represented by a properly ap^ 

pointed guardian*— S ata» SArruioA T. SaUd Hajimia, I.. L. R. 

24. Bom. . 230 ;S. G.. I Bom, L,. R. 664., \ 

( B ) “ NATURAL OR DULY AjpPOXNTED 
GUARDIAN.’' \ 

Guardian means a person havlr»(i| the care of the per* 
8on of a minor or of his property, or both person ttud pro* 
j^erty (a). 

. A minor is incompetent, to act asl gtrardian of any. 

hjinor except his own wife or child, or, whefre he is the niana-. 
giiigf member of an undivided Hindu family J, the wife o^ child of 

another member of the family (b), ) 

Guardians are either— j> ; 

( 1 ) Natural ; " ^ 

( 2) Testamentary; or 1 ^, 

(3) -Appointed by a Civil Col Atirb or by a Court of 
,■ Wards. .■ h . 

The natural guardians of a Hindu »|ninor are the follow* 

' { Jk) 01. (2), of Act Vlll of IsfllO* . ■ ' ■ • 

(b) S. 3lofAct Vinofi890. I" ■ 
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ing relations in order^one in default, of the .otjier :-rf#Vier, 
mother, elder brother, nearest paternal kinsmen, and maternal 
kinsmen (a). • : ■ , ‘ ' 

A Hindu father can transmit guardianship bf will (h) 
but the mother cannot. .. »He may even appnint a peraah other 
than the mother to be guardian of his minor children (d'),-' 

Under Mahomedan law guardians are either natural or 
testamentary (d). ■ . 


- - - , ■( '1*1 'In 

Guardians are either near or remote. Ofthe^ former 
descriptiit are father and paternargrand'-father and their 
executors and the executors of such executors. Of the latter 
doscriptioh are the rnore distant paternal kindred, their giiardi- 
anshiu extendint; only to matters connected with the' education 

** *■' ^ ■ " ' •,( l-X ; . '>•{»> 

and marriage of their wards (e). i; , 

By s. 47 of the Indian Succession Act (X of ;l,855i|r 
applies to wills made by persons, pther • than • pi|^,du,9.^^ 
litahomedans and Buddhists, a father, /whatever, his age may bc^ 
may by will, appoint a guardian or guardians -(for his,,chU^re|i, , 
during minority. , • ' . 'fU 

The '.appointment of guardians o,f European Briti[sh sub- 
jects is made under s. 5 of the Guardians and Ward.s Act 
of 1890). : V ■■ < -.i 

( C ) “ MAY HAVE BEEN TRANSFERRED.’' 

A Marnlatdaf will have to inquire whether th«‘ hllpgeci 
transfer is true or false. This again will lengthen thei proce-^ 
dure, and the object of the Act is likely to' fail. . . " 


(a ) Mayne’s Hindu Law, 6tli Ed., § 221 et seq j. Ghose# 
Principles of Hindu Law, 2nd Ed., p. 851 et seq. • ‘ 

(b) Soon AH PlIlTHEK LAL JHA V. SoOBAH DUOROAH LaL 

7 W;E. 0. R. 73. . , . t T „ 

( c ) VslNKAYVA GaRU V. VeNKATA NAUABlJUtCLU, I. L. 

h Mad. 401. • 

( d ) MacNaughten’s Mahomedati Law, § 

(e) m. :■( b ;■ 
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( D ) “ BE ADDED AS A PLAINTIFF OR DEFEN- 
DANT.” 

This proviso is added on the analogy of the similar 
pi'Ovision in s. 32 of the Code of Civil Procedure (a). 

The power to add parties is intended to prevent distur- 
bers of possession from evading recovery by a transfer of posses- 
sion to third parties on the eve of suit or pendente lite ( b). 

There is, however, no provision for striking off the name, 
of persons unnecessarily made parties. 

> (E) “ AS A PLAINTIFF WITHOUT HIS 

CONSENT.” 

A prudent man will not give his consent to he added as 
plaintiff ; for he would not like to be bound by the summary 
order of the Mamlatdar. If he is bound by the Mamlatdar’s 
order respecting the possession of any property, and if he has 
to bring a suit for the possession of the immoveble property 
comprised in that order, then he must bring the suit within 
three years from the date of the final order { c ). Otherwise he 
can bring a suit for possession within twelve years from the 
date of the disposs«.ssion (d). 

It is evident that a person can be added as a defendant 
without his consent. 

(F) “NOT BEING A TRANSFEREE PENDING 

THE SUIT.” 

- Suppose an action was laid against A on January 1st 
and while it is still going on A transfers to B. B is then adiled; 
as a party, but B says that the period of limitation has expired., 
Then as B is “ a transferee -pending the suitf the suit, under 

( a )/ See Statement of objects and reasons, note on cl. 17,;' 
Bub-cl. (1), in the Bombay Government Gazette, dated 4th Septem- 
ber 1905, Part VII, page 521. * 

(b) See the Report of the Select Committee, published in 
the Bombay Government Gazette, Part VH, dated 26th Pebruary. 
1906, page 6. .■ 

(( ) See Aft. 47* Sch. II, Act XV of 1877. 

( d I See Art. 142, Sch, II, Act XV of 1877. 
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tkis proviso, will noi be deemed to have been instituted on the 
day'wheu.his name was added and will not therefore be . barred 
by the limitation of six months mentioned in a. 5, sub-s. 3; 

( Q ) “ WHEN HIS NAME WAS SO ADDED.” 

If a person is added as a plaintiff or defendant after 
the expiration of six months from the date when the cause of 
aiction arose, the suit will be barred by limitation in respect of 
such person. It is, therefore, advisable not to add'* any such 
person as a party. 

( H ) “ IN CASE OF THE DEATH OF ANY PARXY.”, 

In view ot the fact that the death of a party would al- 
together preclude a new suit being brought under this Act in 
cases where the period of limitation has expired, provision is 
made for a summary procedure enabling representatives to ba 
braiught upon the record (a). 

( I ) “IF APPLICATION IS MADE.” 

If the plaintiff is dead, his legal rrpresentative may 
apply to have his name entered on the record, or if the defen- 
dant is dead, the plaintiff may apply to have the name of the 
legal representative of the deceased defendant so entered, in 
order to obtain the benefit of the suit. Similarly, if the plaintiff 
be dead, the defendant may apply to have the name of the 
plaintiff’s legal representative brought on record or if the de- 
fendant be dead, his legal representative may apply to have his 
name entered in the place of the deceased defendant, with a 
view to obtain a decision in his favour. Again in the same 
way if both the plaintiff and the defendant die, the legal re*, 
presentative of each may do the same thing, with the same ob- 
ject. 

( J ) “ DETERMINE SUMMARILY.” 

Tlie'qnestion who is the legal representative of any 
person is often times a very complicated and difficult question 
to decide, and unless a thorough inquiry is mad^, it; is nob 

a ) 'vSee the Report of the Salect: Commiftee* publishedjn 
the Borabay Goverrimenji Gazette, Pfirt VIT, dated 26th February, 
Jl'OG, p. 6 , ' ■ • 
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pffesible =to come- to proper ooncitision. So^pose/for' iiia^ncej 
tliat a person comes forwanl as an executor of the NVlll Of tHH 
deceased, 'then ,ic witl be necessary to determine thO '^eniiineness- 
and vulidity.of the .will, and the Mam latdar, will have to examine 
^ host of witnesses' ori; either side, luid the, inquiry, ipay otteo- 
ti.mes involve wilful perjuries and forgeries svhich are very, pom-? 
ipion in India, and which are matters of daily experience to a 
^.ud^e and professional man, -a procedure '^hjeh frustrates the 
objvctof the Act. Besides this, in order to ascertain .the legJil 
representative of a deceased j>erson, a Mandatdar inust be welt 
acquainted with the law of tire party, that is, Hindu, Mahoinc- 
dkh hi'id other lav^^s!:' Coi'tsequently it is not easy to uiidersta.n(j| 
^yiidtTs ml4nt;'by summarily.’* 

If the law had reqpirod the legal representative to , prO’' 
ciuce a probate, or letters of administration, or ,a certificate of 
heirship, to prove his representative character, instead of the 
inquirv by the Mamlatdar, the procedure would, havp been very 
si in pie and' speedy r 

.. SUIT.SHALL AB.ATE.”,.. . 

j ^ *1 * •< ' i , V • '' .... 

. ; irt,he snitnbiites, e. e., fails for, want of legal representative; 

then, the re .is no provision made for tlie costs of. the parties, 
"^s.there is no decision in such a case, the ordinary rule that 
Costs follow the decision cannot apply, 

.M ( Li ). ‘.‘ WHERE THE MAMLATDAR ORDERS” ^ 

Thfi'i-'Mamlatdar has power to bring iri the lesfal ' re^ 
ptiOaOntative of h- party either on application to ' him or p'roprid 
. niotu.- ■ 

19, Ori the chiy fixed ( A ' ) , or bn atiy day t.d 
,. vr u ..;. v.v . which the proceedings-; may have 
i- w 'been adjourned, the ilaralatdar 

, ' shall; subject .to :ihe-prc>yisioji3 

. cf section 16' |B),, proceed 'y, 
Jiear all'the evidence that is then .and- there before 
■iiE’d to'try, the following i'ssiies^^ , UaineT. 
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( o& ) If the plaintiff avers that he has been un- 
lawfully dispossessed of any property or deprived of 
any use (E) : — 

r 

(1 ) whether the plaintiff or any person on his 
behalf or through whom he claims was in possession 
or enjoyment of the property (E) or use claimed up to} 
any time within six months before the suit was filed ; 

( 2 ) whether the defendant is in possession at 
the time of the suit, and if so whether he obtained 
possession otherwise than by due course of law ; 

• (6) if the plaintiff avers that he is entitled to 

possession of any property or restoration of any use 
by reason of the determination of any tenure or other 
right of the defendant in respect thereof : — 

( 1 ) whether the defendant is in possession of 
the property or in the enjoyment of the use by a right 
derived from the plaintiff (G) or from any person 
through whom he claims ; 

( 2 ) whether such right has determined at any 
time within six months before the suit was hied ; 

(3) whether the defendant is other than a 
person who has been a former owner or part-owiiet 
within a period of twelve years before the institution 
of the suit of the property or use claimed, and other 
than the legal representative of such former owner or 
part-owner ; 

, ( c ) if the plaintiff avers that he is still in pos- 
session of the property, or in enjoyment of the use, 
but that the defendant disturbs or obstructs, or has 
attempted to disturb or obstruct, him in his possession 
qr use • 

■'.''■26 ■ ■ ■ 
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( 1 ) whether the plaintiflp or any person in his 
behalf (H ) is actually in possession or enjoyment* of, 
the property or use claimed ; 

(2) whether the defendant is disturbing or 
obstructing, or has attempted to disturb or obstruct 
(1), him in such possession or enjoyment ; 

(S) whether such disturbance or obstruction, 
or such attempted disturbance or obstruction, first 
commenced within six months before the suit was 
filed. 


(2 ) The Mainlatdar may, after due notice to, 

and in the presence of, the parties, 

■ Power of M»mktd.r summon and examine (J) as a 

nesnes and inspect pro- Witness any person who has not 
perty in dispute. been summoned or produced, 

and may call for and cause to 

be proved any document vvhicli has not been applied 
fpr or produced, by either of the parties, where he 
considers it expedient in the interests* of justice so to 
do, and may, if he thinks fit, make a personal inspection 
of the property in dispute in the presence of, or after 
due notice to, the parties. 


( 3 ) The Mamlatdar shall with his own hand 


Record of proceedings 
by iMinnlatdar, 


niake or sign a memorandum of 
the substance (K) of the evidence 
of each witness as the examina- 


tion of the witness proceeds, and briefly record his 
reasons for his finding (L). 


(4) Where the Mamlatdar’s finding upon the 

issues is in favour of the 

Orders to be passed plaintiff (M), he shall make 
hv jMamliitdur upon de- *• , , ' V, . . .wst-. 

cisions in f .vour of (^) 

plaintiff and defendant;. of the powers Vested in him by 

section 5, as the circumstances 
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of the case appear to him to require ; and where his 
finding^ is in favour of the defendant, he shall dismiss 
the suit (0). In either case the costs of the suit (P), 
including the costs of execution, shall follow the 
decision. 

Para 3 of Cl. (b) of aub-a. (1) and sub-aa. 2 and .3 arc new. 

This Act does not require defendants to file written 
statements, nor is it contemplated by that Act that a written 
statement should ever be put-in. The Mamlatdar is apparently 
expected by examination of the defendant, or his pleader, to as^ 
certain what his defence is. But if in a rare case the Maml.at- 
dar permits the defendant to file a written statement, there is 
nothing in the Court Fees Act that renders such a statement 
liable to a court-fee. If it takes the form of an application or 
petition, then under the second paragraph of clause (b), Article 
Inf Schedule II of the last-named Act, it will be liable to a 
court-fee of 8 annas.-— G. R. No. 1267, dated 11th February 
1885, R. D. (See also Comj)ilatiou of General Rules in force in 
the Revenue Department by the Remembrancer of Legal 
Affairs, Ed. of 1893, p. 346). 

(A) “ON THE DAY FIXED,” 

T^t is, on the day fixed under aj^te s 14, or the day to 
which the trial of tne case is adjourned under ante h. 17. 

(B) “SUBJECT TO THE PROVISIONS OF 
SECTION i6.” 

The Mamlatdar need not proceed to hear the evidence 
when he acts mfder sub-s. (1) of s. 16, or when the plaintiff 
withdraws his suit under the second proviso. 

( C ) HEAR ALL THE EVIDENCE THAT IS THEN AND 
THERE BEFORE HIM.” 

It must be observed tb.at the Mamlatdar is to hear aZ'f 
the evidence which i-s and there hefore him” After taking 
-the evidence of the witnesses present, ho can take the evidence,,, 
of the absent witnesses under sub-s. 2 of s. 17. Besides this the 
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iMamlatcIar may examiDe any o-tber witness u-nder aub-s. 2 nf 
this sectinDr 

Witnesses guilty of |)erjary may he dealt with according 
toe. 193 of the Indian Penal Code on the sanction of the Mainv 
Tatdar under s. 195 of the Code of Criminal Procedure, 1898. 

[Evidmci offered bf/ plaintiff as to user and obstruction — Dutij 
of Mamlatdar.'] Held that a Mamlatdiar having an impression from 
bib examination of the parties unfavourable to the claim of the 
plamtiff to an injnnetion, was bound to take the evidence o^ered by 
the plaintiff as to the astHal user and the nature and extent of the 
obstruction to it caused by the defendant.— Kbshav a v, Damodar, 
Frini. Jxtdg. for 1887, p. 46. 

{Comp'omise of suit-— Injunction — Material IrreguJarity.l In 
» suit brought under the Mamlatdara’ Courts Act the plaintiff 
stated that the matter had been compromised and that he was 
willing that the plaint should be dismissed and to bear his own 
costs. The defendant admitted this and that the plaintiff was in 
possession, but denied that be had obstructed tbs plaintiff’s posses- 
sion. On this the Mamlatdar recorded a finding that the plaintiff 
was in possession and that the defendant had obstructed it of which 
there was no evidence, and pawsed a decree for the plaintiff with 
costs.. Ihe High Court held that the Mamlatdar could only db* 
this if he had evidence before hitH' proving the defendant's obstruc- 
tion, and therefore set aside his decree and dismissed the suit with 
costs. SmvDKVBAT Raghunath V. Buagvantrav Narsik’ii, Prim 
Judg. for 1895, p. 502. 

f Irregular decree made by consent of parlies — Execution- 
Extraordinary jurisdv'.iion of High OouH — Questions of fact — 
^Practice.'] The applicant brought two possessory, suits agoinst the 
opponent in the Mamtliitdar’s Court for the recovery of certain 
pieces of land. By consent, decrees were passed iu these suits, that 
unless the opponeat paid a certain sum of money to the applicant 
■within two months, the latter should get possession. After the ex- 
piration uf two months the applicant, alleging that the money had 
not been paid as agreed, applied for execution of the decrees. Th^ 
Mamlatdar found that the money had been ten lered to the appli? 
Cant, but had been wrongfully refused by hina. He ordered execu- 
tion to issue as to costs, but declined to make any order as to posses- 
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sion. The appHcanfc thereupon applied to the High Court in its 
extraordinary jurisdiction and alleged that the money had not been 
duly tendered. Beld^ that the decrees were such as the Matnlatdar 
could not legally make under the provisions of the Mamlatdar^s 
Act (Bom. Act III of 1876), and the consent of parties could not 
give him power to do so. — -Held^ also, that tlte High Court would 
not go into the question as to the due tender of the money. It was 
not open to the High Court, in the exercise of its extraordinary juris- 
diction. to go into this question of fact, nor would it be proper to 
farther the execution of an irregular decree, especially as the appli- 
cant had a clear remedy by suit.i— R amrao Tatyaji Vi Bauaji 
BHONDJ t, I. L. R. 20 Bom. 630 ; S. G. Prin. Judg. for 1895, p. 236* 

, [Seronci diKpossassion within six months of first dispossnttsioii 

Dismissal of suit.] A decree for possession was made by a Mam- 

latdar in respect of a dispossession. Being obstructed by other par- 
ties while trying to take possession under the decree, the plaintiff 
filed within six months from the first dispossession a second suit for 
possession against them. The Mamlatdar having framed iasues 
under a. 15 of Act III of 1876 without proceeding to try and deter- 
mine them and without examining the piaintiff’s witnesses, .dis- 
missed his suit on the technical ground that he was not in possession 
at the time the second dispoaeeasion took place. On application 
under extraordinary jurisdiction, the High Court, holding that the 
Mamlatdar failed to exercise the jurisdiction, with which ha wap 
vested, set aside his decree and directed him to pass a decree after 
proceeding to hear and determine the issues. — 'V irappa Shivmn- 
GAPPAV. Virbuadrappa BIN GuRAppA, Prin. Judg. for 1S%, p* 
593. 

[Transfer of case — ladependent examination of each witness 
-^Reading out evilence of one witness to another The fact that 
there has been some slight disagreement between the Mamlatdar and 
the pleader for the defendants does not make it necessary for us to 
transfer the case, but we would point out to the Mamlatdar that it 
would be advisable for him to leave the examihatiori of witriesaes to 
the parties at any rate in the first instance, and that it was not 
proper procedure for him to read out to one witness the evidence of 
another and ask him if he. had anything to add tO that evidenoe^ 
Witnesses should be examined independently and made to. tell their' 
own story.^ JiBHAi Kasan v,. Debai AGEALBUAlrJADU AVbK'Ai, Prii^, 
Judg. for 1896, p. 669, 
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Examinalion of witnesses not simmoned hj/ parties Local 

inquirtj—N'otice io parties.'] A Muralatdar trying a poaseaaory suit* 
ho'ding a local inquiry wibhoub nobico bo bhe parties and behind 
their backs is a grave and serious error in procedure. — Semhle.—r 
That he has no power proprio motu bo examine witnesses nob 
summoned by the parties. — K rishna bik Rxvjr v. Vithu bin Han- 
Gu, Prin. Judg, for 1896, p. 726. 

IPossessory suit — Perjury before Mamlatlclr — Sanction — 
Vistrirt Juige — Criminal Procedure Code, s. 195 (7) (o).] A 
District Judge is authorised under s. 195 (7) (c) of the Criminal 
Procedure Code, to grant sanction for prosecution in respect of 
offences committed in the course of a possessory suit before a Mam- 
latdar.— In rb Ramchandra Sambhaji Kulkarni, 5 Bom L R 
206. 

( D ) “ TRY THE FOLLOWINQ ISSUES. ” 

Under s. 5 ante a plaintiff niay bring a suit in the Mam- 
latdar s Court under the following three circumstances l 

( 1 ) If he is unlawfully dispossessed of any property 
or deprived of any cse. 

( 2 ) If he is entitled to the pos.session of any pro^ 
perty or the restoration of any use by reason of the determi- 
nation of any tenure or other right of the defendant relatincr 
thereto. ® 

(8) If he is disturbed or ohstructed, or an attempt 
has been made to disturb or obstruct him in his possession 
or use. 

Consequently the law has framed three sets of issues 

to meet these three kinds of circumstances. 

From the form of the notice required to be issued to the 
defendantby s. 14, from snb-s. 2 of s. 16, and from sub-s. 1 
of s. 17,, it is evident that the defendant is thereby called and 
required to anw to the plaintiff. This Act does not specify 
any particular mode ih which a defendant is to answer. This 
answer may, therefore, be given orally or in writing Under 
the Civil Procedure Code ( Act XIV of l882 ), s. 110 a de- 



Beos. 19, D. j| Bom^ Act It or 1906. 20t 

fendaut is allowed to put in a written answer as required by the 
summons issued under s. 64, and s. 112 gives power to the 
Court to compel a defendant to put in a written answer. This 
written answer is technically called a ** ivritten statement'* in 
t’hat Code and is required to lie framed in the manner pre- 
scribed in ss. 114 and 115 of that Code, But the Civil Pro- 
cedure Code does not apply to a Maralatdar’s Court ( a ). 
'I’herefore the written answer given by a cjeleudant before a 
Mamlatdar cannot be designated by this tephnical expression. 
Iheie is no provision in the Court Fees Act prescribing any 
fee either for the written statement mentioned in the Code of 
(>ivi'l Pnicedure or for tlie written answer under this Act. It 
must be observed that this written answer cannot be consi- 
<dercd as an application. If the express words of .an Act do 
•not warrant tn* necessitate a demand of duty or charge, it is 
mot competent to a Court of law to extend such enactment 
or to give to the words a meaning beyond their strict and 
literal signification sons to include any case which may reason-i 
ably icorne within the spirit of the enactment (b). An enact- 
men<t imposing stamp duties upon the subject must be strictly 
construed (e). Fiscal enactments should, as far as posailile, 
be construed in favour of the subject (d). In case of a doubt, 
the construction, most beneficial to the subject, is to be 
adopted. 

It is impossible to anticipate every possible answer of 
the defendant in all cases which may come before a Mamlatdar. 
Consequently no particular issues can be framed by the Legis- 
lature so as to meet everi/ possible case. Suppose, for instance, 

' " ' ' ‘ — ■' — - ■ ■■■ « - — ■ 

( a ) Kasam Saheb V, Mauuti, I. L. R. 13 Bom. 552 : S. C. 
Prin. Judg. for 1888, p. 294. ’ 

^ Tn RE THE Port Canning Land CoMPANV, L»., 16 
AV. R. 0. R. 208. ’ 

, . (c ) Girdhar V. Ganpat, 11 B. H. 0. 0., 129 : 

Empress V. Sadoanand, I. L. R, 8 Cklc 259. 

.'(d ) Amanat Beoam V. Bfiajan Lai.l, I. L. R. 8 All 438: 

V. Ramji, 8 B, H. 0. R., 0. 0. 180; ANO.Nyirou* cask, I. 
L. R. 10 Calc. 282, 
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^ defendant says that as the land in dispute is not situated ia 
the taluka of the Maralatdar, he has no jurisdiction to try 
the suit; then the Marnlatdar must frame an issue as. to 
whether the Court has jurisdiction or not. So also if one party 
alleges that he is a minor or that a certain person is the legal 
representative of the deceased party, or that a certain person 
should be added as a party, and the other party denies this, 
then it becomes necessary to frame and decide the issues re- 
liiting to these contentions. The Legislature have, however, 
framed certain issues with a view to indicate what a Marn- 
latdnr has generally to try in the event of his proceeding with 
theca.se. He may, if necessary, under the circumstances of 
the case, make use of one or more of them. If a defendant 
appear before a Marnlatdar and. admit the claim or say that 
he has delivered the land in dispute together with the costs of 
the suit to the plaintiff and the j)laintill also admits this, then 
there will be no necessity to frame any issue at all( see s. 16^ 
It . will, therefore, be absurd to say that a Marnlatdar can try 
omly the issues framed by the Legislature. This section does 
not say that a Marnlatdar should try the following issuss on/y. 
He may adopt any of the issues framed by the Legislature, or 
may frame a new issue, or may not frame any issue at all,, 
accordiiig as the occasion may require (a). 

The Marnlatdar will conduct the summary inquiry as 
provided in s, 195 of the Bombay Land Revenue Code, 1879. 

[^Mainl ild(xr*s Court — Sxiit for inju)iction-^Rigkts of riparian 
proprietors-— Leakage water — IsS’ies.] Plaintiff was the owner of 
certain land (Survey No. 13) at the village of Loni, through which 
a stream of water flowed. In 1893 the Irrigation Department 
sought to levy leakage rates ou the plaintiff’s land (Survey No. 13), 
alleging that the water of the stream was derived by leakage and 
percolation from a certain canal called the Mula Mutha Canal. 
Plaintiff resisted this levy, contending that the water of the stream 

.j — ^ ^ 

' ( a ) In Balvanttkao v. Sprott, I. L. R. 23 Bora. 761. 

Ranade, J. says “ The Act itself lays down the issues that must bo 
considered in such suits, and all matters not covered by these issues 
are extraneous, and ought not to influence the decision either way*’* 
This is, however, an diciaw. 
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was natural spring water and nob canal leakage water. While the 
Matter was under the consideration' of Government, a neighbouring 
6wner of land (Survey No. 17) at the suggestion of the irrigation 
officers erected a dam across the stream so as to prevent the stream 
flowing down to plaintiff’s land (Survey No. 13). Thereupon plain- 
tiff sued 'the owner of Survey No. 17 in the Maralatdar’s Oourb and 
obtained an order directing bko dam to be removed and plaintiff’s use 
of the stream ito be restored. Under this order the dam was removed 
by the village officers on 4th Jane 1897. On the 8bh June, the 
irrigation officers re- erected the dam in Survey No. 17 which had been 
removed in execution of the Mainlatdar’s order, and again, prevented 
the water of the stream from flowing on to plaintiff’s field. There- 
upon plaintiff filed the present suit in the Mamlatdar’s Court, pray- 
ing for an injunction against the Executive Engineer for Irrigation 
at Poona and three of his subordinates. 

The defendants pleaded (inttr alia) that the Mamlatdar’s 
Court had no jurisdiction to try a suit brought against officers of 
Government for acts done by them in their official capacity, and 
that the plaintills had no right to sue. 

The Mamlabdar heUl that he had jurisdipfciort to take cogni- 
jsance of the suit against ollicors of Govermnenb. lie further held, 
however, that as the water of the nala was canal leakage water, the 
Irrigation Deparbm-jnt had a right bo erect the dim and . to give tho 
sole use of the water bo the occupant of Survey No. ITv He, there- 
fore, dismissed the plaintiff’s suit. 

Against this decision plaintiff applied to the High Court 
under s. 623 of the Code of Civil Procedure (Act Xf V* of 18,82) on 
the ground that the Mamlabdar had no authority to inquire into 
save EHab of possession and obstru^ that 

the source of the supply was ulifa vires. 

TTie High Court decided that the M'unlatdar went out of hi* 
Way in considering the que.stiou of the course of water-supply, and 
basing his conclusion on the view he took of that source of -supply. 
The Act itself lays down the issues that mqsb be considered in such 
Buits, and all matters nob covered by these issues are extr.aneous, 
»ud ought not to influence the decision eithey way. The only issues 
the Mamlatdar ha l to consider were : (1) whetlior the plaintiff w.as in 
possession ; (2)”whethor tho defendants obstructed or disturbed that 
27 
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possession j and (3) whefcHer thi^' disturbance was within six montha 
before suit, 'the plea of j'ustificatiori'^ set up on the ground of the 
source of. the water-aupply" being Ihaka’ge froth the canal was not a 
point which couid be pleaded in the Madalatdar’a Court. — 'B alvant- 
T|£Ao Y. F. L. Sprott EsQ't./’fexBCUtlVHENbisBSR v6% Irrigation, 

I. L. B. 23 Bora. 761. ' ^ 't 

( E ) DEPRIVED QE Aik V USE.” 

Here the expression '•'any use'* is very general, so as 'to 
include every possible •■use. But. in, s. 5 only speoinc tisss are 
nientioned, and the Maralatdar is said therein to have jurisdic- 
tion with respect to them only. One of the rules for the inter- 
pretation of statutes is that the general word which follows 
particular and specific words of the same nature as itself, takes 
its meaning from them, and is presumed to be restricted to the 
same genus as those words : or, in other words, as comprehend- 
ing Only things of the same kind as those designated by them ; 
unless, of course, there be something to show that a' wider sense 
was intended ( a ). 

It is said to be a good rule of construction that, where 
an Act of Parliament begins with words which describe things 
or persons of an inferior degree and concludes with general 
words, the general words shall not be extended to any thing or 
person of a higher degree ; that is to say, where a particular 
class (of persons or thiugs) is spoken of, and general words 
follow, the class first mentioned is to be taken as the^most 
cornprehcnslye, and the general words treated as referring to 
generis with such class, the effect of general 
.words, \vhen they follow particular words, being thus restricted. 
The maxinm of law is Verba generalia restrinyuntiir a<l habili- 
t>item rel 'vel aptitudinem persona;, i. e. general words must he 
, narrowed to the nature of the subject or the aptitude of the 
person (a). 


(«) Maxwell’s Interpretation of Statutes, d-th Bd., pp. d:99 
512. 
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( F ) WHETHER THE PLAINTIFF OR ANY PERSON ON 
HIS BEHALF OR THROUGH WHO/Vl HE CLAIMS 
WAS IN POSSESSION OR ENJOYMENT OF 
THE PROPERTY. 

A plaintiff must be in actual poMession, Cotisthi'e’t^ve 
or symbolical posaession not sufficient. He' may be in posseia- 
:sion by bis agent, servant, any niomber of bis family, or a friend. 
The possession of a. tenant is not the possession of his land'Wd. 
Consequently if a tenant has physical possession and be be dis- 
^possessed by a third person, a landlord cannot maintain a suit to 
recover possession in. a Mamlatdar’s Court. So jf a mortgagor 
refuse to put his mortgagee in actual possession .of the immove- 
able property mortgaged by him in accordance with the condi- 
tions in the mortgage-deed, the latter cannot sue the former 
for possession under this Act. 

After the nat'nral or civil death of the person entitled to 
recover possession, his heir'i executor, administrator or official 
{Assignee may bring a suit. 

[Suit Jor possession — Joining new pariy,'\ Where B sued 
for possession in a Mamlatdar’s Oo»rb and A alleged tb^ E was her 
agent but that she had eancelled B’s power, the, Mamlatdar made B 
a co-plaintiff. Held that under Bombay Act III of 1.876, A should 
not have been joined but B’s suit should have been dismissed, as he 
had no right to sue.— Balwant Ramkkishna Badve ^v. Am^abai, 
WIDOW 01!' Nathu PuRSfioTTAM, Prin. Judg. for 1.891, p. 350., . 

[Suit for injunction — Subsequent forcible cutting of crop— - 
Amendment of plaint,'] If in a suit by A in the Mamlatdar’s Court 
for an injunction to restrain B from obstructing him in the posses- 
sion of a field, process issues, but before the hearing B forcibly cuts 
and carries the crop of the field, the Mamlatdar should allow the 
plaint to be amended, and as regards the land, the proper . issues, 
would be those set forth in cl. (c), and as regards the crop, those set 
forth in cl. (a) of s. 15 of the Act. — (See G. R. 308 dated 13th 
January, 1887.) 

[ Possession within six months hfare stdt — Sforigagee^s poses - 
sion not on behalf of the mortgagor — Jurisdiction. ] Where the 

(a) Broom’s Legal Maxims, 7 th Ed., p. 490 ^ Wharton’s 
Law Lexicon, 10th Ed„ CoL 788. 
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plaintiS had been in actual possaesaion of the landa up to the 14th 
November 1892, and from that date up to the date of dispossession 
by the defendant, plaintiffs mortgagee was in possession, the High 
Court held that the possession of the plaintiff’s mortgagee after 1 4th 
November 1892 cannot be regarded as a possession “ on bis behalf* 
within the meaning of section 15 of Bombay Act III of 1876, and 
therefore, the plaintiff was not in possession six months before 
the suit, and the Mamlatdar had, therefore, no jurisdiction to 
entertain it. — K hanokrao v. Narsingkao, I. L. li. 19 Bom. 289 ; 
b. 0. Prin. Judg, for 1894, p. ISO. , 

[ Possession of imants — Dispossession of tennis hp a third 
person — Possessor^ a-vit bp lessor— Jurisdiction. ] The plaintiff, a 
lessor, is not entitled to sue ubder the first clause of section 4 of 
Bombay Act III of 1876 to recover possession of land leased to and 
in the occupation of his tenants, who were dispossessed otherwise 
than by due course of law by the defendant. Khawderao y. 
NAnsmoBAo, Prin. Judg. for 1894, p. 130 followed. — Vohra TJica 
I) ADA Y. Bai Jivi, Prin. Judg. for 1894, p. 217. 

[ Landlord and fsnesni— Dispossession of tenant — Possessory 
suit hy landlord — Possessiovs on behalf of landlord — Jurisdieiionr 3 
A landlord who has let out his land to tenants cannot, on the 
tenante being dispcwaessed, bring a possessory suit in the Mamlat- 
dar's Court under the provisions of the Mamlatdars” Act ( Bombay 
Act III of 1876), The tenants cannot be said to be in possession 
on behalf*^ of the landlord under s. 15, cl. ( e* ) of the Act. The 
expression in its plain and natural meaning refers to actual posses- 
sion by a servant or agent such ns a steward or bailiff, and that, this 
was the meaning in which it: was intended to be used, derived con- 
firmation from s. 4, which shows that the object of creating the 
Mamlatdar’s Court was to give immediate” possession, and also 
from the language of s. 18 which implies that the plaintiff, if 
successful, is to be put into immediate possession which is to con- 
tinue until the plaintiff is ousted by a decree of the Court. The 
policy of the Act seems to have been to afford summary relief to the 
same persons as would have been entitled to sue in ejectment, that 
is, the persons legally entitled to the actual possession. The de- 
cision in Civil App. No. 81 of 1892 is overruled— Coma v, Natssing- 
RAo, I. L. R. 20 Bom. 260 j S. C. Prin. Judg. for 1895, p. 20. See 
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Sklso Bhimaji Jayaji Patkl y. Gopala Mahadu Sale, I. L. R. 20 
Bom. 264, note, 

^ Suit by ^ondlord for posseseion—" Tenant in actual possee-> 
4 ion-^Deoree for plainlif^ —Jurisdiction. '\ The plaint stated that 
the plaintiff was in possession, but the Maralatdar found that the 
land in question was in the possession of a tenant of the plaintiff, and 
not in the possession of the plaintiff himself. Held, following Goma. 
V. Nausingrao, Prin. Judg. for 1895, p. 20, that the Mamlatdar had 
no jurisdiction to pass a decree for the plaintiff— K rishna J i Wam*h 
Bhj.ndb t. Dhana Motiram Marwadi, Prin. Judg. for 1895, p, 
583. ' 

( a ) “ WHETHER THE DEFENDANT IS IN POSSES- 
SION OF THE PROPERTY, OR IN THE ENJOY- 
MENT OF THE USE BY A RIGHT DERIVED 
FROM THE PLAINTIFF.” 

[ Fraudulent rent-note— Tenancf ] Where a Mamlatdar 
decided that the rent note was not intended to bo acted on, bufc 
only to be used to resist a possible claim by the husband’s relations, 
and that no tenancy was therefore created ; Held that it was with- 
in hia jurisdiction to come to that conclusion.— PunBHu»A& 
Lakshmiuas V. Folba, widow op Vabsanq Navalsanq, prin.. 
Judg. for 1892, p. 406. 

[Tenancy— Hoiice— Vagueness. ] J7«W that the Mamlatdar,. 
by refusing to decide whether the tenancy had determined, hasi 
declined to exercise the jurisdiction expressly vested in him by 
8. 15 cl. (b) of Bombay Act III of 1876. If the rent-note created a. 
tenancy which might be determined by due notice, there is nothing 
yague in its terms.— M otilal Jugaldas Vakil v. Peerkhan TALAt) 
Eahimkhak, Prin. Judg. for 1892, p. 407. 

[ An unregistered kabulayat — Evidence, ] Where the Mam- 
latdar wrongly admitted in evidence an unregistered kabulayat, 
which, having regard to the definition of ‘ lease’ given in section 2 
of Act XX of 1866, required registration under section 20 of that. 
Act, the High Court reversed the decree of the Mamlatdar and dis- 
missed the plaint.— L aksHMan BIN Kalarpa Patbl V, NarAybn; 
Raghunath Kulkarni, Prin. Judg. for 1893, p. 180. 

[Tenant denying landlord’s title— Tenant can show ^ that hau 

is determined by sale, 'I In a possessory suit before a Mamlatdar 
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’Under Aefc III of 1876, though it ia not competent to a tenant ' tO' 
deny his landlord’s title at the date of his lease-, it is open to hinshtn 
show that it has since determined, e. g,, on account of a sale by the 
landlord to the tenant, in which case the tenant would no longer be 
holding under a title derived from the landlord; — V kdo vai,ai> 
Dgmanov. I^ilkanth valad Vujib, Prin. Judg. for 1896, p. 
498. 

[ Possessory suit to recover land let— Sale of the levnd to 
plaintif by defendants after expiry of term—Pindings on issues 
dgainsl plaintif. 'j As mortgagee in-possession ■ from the-.. defend- 
ants the plaintiff let the mortgaged land - to the defendants them- 
selves under rent-note dated 19th June 1894 for 11 months. The 
defendants having refused to vacate after the expiry of the term, he 
sued them in the Mamlatdar’s Court for ^ possession. The Maralat- 
dar finding that after the expiry of the term ; the ..defendants sold 
the land to the plaintiff, found on both issues against the latter and 
rejected his claim. The High Court on ; an. application under its 
extraordinary jurisdiction passed the following judgment : — 

We do not see how the fact, if fact it be, that .the plain- 
,tiff purcha-sed the land after the period, fixed in the, kabulayst’ for 
iCUltiyation had expired, could, justify/, the Ma.mlatdar iu finding 
,l?oth the issues against the plaintiff. The plaintiff is , the mortgagee, 
the defendants are his tenants. The Mamhutdar finds that the 
defendants are in possession by virtue of a right derived from the 
|)laintiff, but ho does, not say whether that right has determined at 
•any time within six months before , suit was filed. We do not 
.understand that the defendants plead any agreement under which 
•their right to hold the land is prolonged. If there is no such agrees 
.menfc, and if the right has determined, a decree for plaintiff seems 
■necessarily to follow. We reverse the order and direct the case to 
be re-tried.'”— SwARUPCHAND Govindji y.' Lalbhai '17haWubWi» 
Prin. Judg, for 1896, p. 533, 

. [ Suit for possession by assignee of mortgagee after expiry of 

lea^e to mortgagor— Jurisdiction. ], A Mamlatdar rejected, "under 
•8. 15. of .Act III of 1870, a suit by the assignee of a mortgagee for 
jiossQasion against the mortgagors who had leased the lands from 
the mortgagee, but whose lease had expired. Held, that the de- 

were holding by a right derived from a person through 
whom the plaintiff claimed, and that the Mamlatdar was in error 
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In declining juriadi'Ction.— MitRWANjr Mancherji. ,v. GaNwot bin 
. 3 :uKAUAM, Prin^J«idg. for 1897, p., 418. . ■ ^ ^ ^ 

■( M ) “ WISETHER THE PLAINTIFF OR A'N¥ 

PBRSOl^ IN HIS BEHALF. ” 

[ 5 fir 2 Jan/s .©/pZatni/jl water, from the welt^Pre- 

sumption. ] Where the question fosp consideration is whether thq 
.servants of the plaintifi are actually in enjoyment in his behalf of 
the use of. water from the well,.the,m6re circumstance that the per- 
sons who use^the well are the plaintiff’s servants, and live in his- 
•compound and draw water from the well is not sufficient ^to aho-w 
that they use the well in his behalf. Servants in India generally 

make their awn arrangements for food jind water; and from th& 

fact of the plaintiff’s servants drawing water from the well no pre- 
•sumption arises that they draw it for their master. They may use 
the water entirely for their own purposes. If it is shown that- they 

■draw water to bring to the plaintiff’s house for his household pur- 
poses, or to water the plaintiff’s garden, or that, in any other way, 
•they use the well on his behalf, then a finding to that effect would 
alone justify a finding on the first issue in the plaintiff’s favour.-^ 
Govind Kamala Patel Dandekau v. Frank Ohalk, Prin Jmdg. 

•for 1888, p. 301. • 

■[Actml posm8ion~-Symbolical ' pQsse8shn‘~-Obstmettcm to 

:posmsion^Smt for inpmcMon,] In June 1894, ^ the applicant 
brought a possessory suit ( No. 34 ) in the Mamlatdar’s Court .and 
bbtained hgainst the opponent a decree for possession of a certain 
piece of land which had then been built upon by the oppono^, and 
bn 4th April 1895, the Talati put him in possession o it. In 
October 1895, the opponent brought suit ( No. 26 ) against the ap- 
plicant in respect of the same land for injunction, alleging that he 
'was in pdsbssiori. The Mamlatdar held that the possession given 

'to theapplicant infeecution of the decree of 1894 was only sym- 
bolical, and that the actual possession was with the opponent. He, 
therefore, ordered that an injunction' be issued requiring the applicant 

to refrain from causing or attempting to causo any obsti^uction to 

'the opponent’s possession. Against' this order the made 

• 'an applicatiou under extraordinary jurisdiction and the High Cour 
pronounced the following ■ 
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JUDGMBNT.-The Maml»tdar in this case was in error ia 
holdmg that possessioa was not actually given by the Talati to the 
defendant. It appears that the Talati went to the ground in dispute 
< a passage or gali between two houses ) and walking upon the otu 
hioh adjoined it, as he could not by reason of the debris in the 
passage walk on the land itself, told the defendant to take possession 
which she did by stopping on to the debris. This appears to us to 

ra.!T"'‘ir*r ^*'’1"= “‘J “0^ merely symbolical possession of the 

nlai Vff being thus in possession, the fads that the 

plaintiff went again on the land and committed acts of user upon it 

were simply acts of trespass on his part and did not restore to him 

enjoyed. The Mamlatdar’s 
holding that the lady did not obtain actual posseasion in- 

iTil r which they h.d 

wasareawr been evidence of possession if there 

To rnrivr ih '"'.sV’a 

to the'^nla nr « w it 

he plaintiff, We set aside the order with costs.-RosA M*..ia 

pvasr”* EAiait,ss SA.UAeT. Prin, .Judg, for 1896, 

^ ^ J' disturbing or obstructing or 
has attempted to disturb or 

OBSTRUCT. ” 

rhr is- f thm he'lge—Stul 

"r 7/ 

Whdher the defondafit had dlLrhe^ tlifp^r^ i:ti::„sf:l"f 
, e property, rejected the claim on the ground that if tho I f 
^ant Imd pnned up the hedge, he had don!7o ga f;, ‘ f riH 

.bad by an agreement entered into in 1 RW ^ ? plaintilf 

».iive hedge and siot a hedge “ th^ s On', '”f ‘"7 

Plainti ,r the High Court held that the AlTllatdar h"rno " 77° 

He" i::;ve7.i:ea t:; 7 ‘7 

<=1. ( r ) ..f s IS r “'I ‘be issues prescribed by 

issues d 1 o’lv , i :T, «« -‘--i of tho/e 

banco or s r7 1 1 , i"' “ di»‘“- 

obstrucuon ha, been cansoj or attempted ; not with any 
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question as to its legality. If the question of fact is found against a 
defendant, the only remaining question to be determined with re- 
ference to the alleged disturbance or obstruction is that, referred to 
in the third of the prescribed issues. The Mamlatdar’s order was, 
therefore, reversed and the case was remandad for a fresh decision 
on themerits.-GANEsH Jayaram Joshi v. Ramchakdra Gopal 
JOSHI, Prin. Judg. for 1891, p. 96. 

( J) SUM,MON AND EXAMINE*” : 

This sub-section confers upon the Mamlatdar three 
necessary and important powers, which he did not possess un- 
der the former Act, namely: — . 

(^ ) To summon and e.Kamino any person as a 
witness, 

( 2 ) To call for and cause to be proved any doeumenU ' 

(3) ^0 ^^■personiil inspection ofthe piiopertjr. ' 

This provision is analogous to s. 171 of 'the Civil Proce- , 
dure Code, 1882, and to s, 540 of the Criminal Procedure Code 
1898. , ’ • 

. [ Mamlatdar -^Examincttion of toiinesses not . summoned hy 
tU parties-Local inquiry— Notice to parties, ] A Mamlatdar try- • 
ing a possessory suit holding a local inquiry without notice to the 
parties and boliind their backs is a grave and serious error in proce- 
dure. It seems that he has no power proprio 7 ?totu to examine 
witnesses not summoned by the parties.— KrisUn a biu Ravji 
Nalavde V. ViTHU BiN Hangit, Prin. Judg. for 1896, p. 726. 

, [ Mamlatdar—Local inquiry— Notice to parties— M:aterial , 
irregularity. '] It is a materiftl irregularity in the Mamlatdar’s . 
procedure to malm, without notice to the parties, inquiries .on the , 
spot of several vh lagers without keeping any legal record thereof It 
18 not, however, meant that he may not, in the absence of the ’ 

and wibhouti notice to them, inspect the property in suifoif he thinks 
it pecessary to do so. But he cannot allow his mind to be; influen- 
ced by the statements made to him on the spot in the absence of the 
parties.— DAiRi bin Shrti JIumbhab v. RsvUBAi KOM RAiiji lCufti- 
UHAE, 2 Bom, li, R. 138. , " ; 
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( K ) “ A MEMORANDUM OF THE 
SUBSTANCE. ” 

This provision corresponds to s. 189 of tho Civil Proce-' 
(lore Code, 1882, and to s. 355 of the Criminal .^Procedure Code, 
1898. 

A Mamlatdar trying a suit tinder Bombay Act III of 
1876 may, if he sees sufficient cause, direct any documentor 
book produced to be impounded and kept in the custody of an 
officer of the Court for such period and subject to such condi- 
tions as ho thinks fit. After the decision any person, whether 
a party to the suit or not, desirous of receiving back any do- 
cument produced by him in the suit and placed on the record, 
shall, unless the document has been impounded by the Court, 
be entitled to receive back the same, provided that the docu- 
ment may be returned at any time before the decision of the 
suit, if the person applying for such return deliver to tlie 
Court a certified copy of such document to be substituted for 
the original. On the return of a document which has been 
admitted in evidence, a receipt shall be given by the party 
receiving it in a receipt-book to be kept for that purpose ( a ). 

The practice of recording the issues and findings apart 
from the judgment is one which causes great inconvenience and 
should bo discontinued. Distinct issues and findings should 
bo recorded in every ease and incorporated in the judgment 
(b). 

The records of suits in Mamlatdar’s Courts, under 
Bombay Act 111 of 187G, may be destroyed after the expiration 
of 6 years from the date of final decision. The registers in 
which such suits have been entered will be permanently pre- 
served, and a book should be kept, showing the numbers and 
years of the suits of which the records have been destroyed. 
The records of the older suits should be destroyed first ( c ). 

( L ) ‘TREASONS FOR HIS FINDING. ” 

If no reasons are given, the finding will be illegal. 

' ( & ) The Bombay H. Ot. Oiv. Oir. Or. ( 1903 ), p. 27. 

^b) Md. . 

I c ) Ibid., p. 82 j and Bombay Act I of 1901, a. 9, 
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( M ) “ WHERE THE MAMLATDAR’S FINDING . 

UPON THE ISSUES IS IN FAVOUR OF THE 
PLAINTIFF. ” 

• (] Suit for injunction — Ohstrur.tion by some of the defend unt^ 
— Award of partial claim— Jurisdiction. ] The plaintiffs suit to 
have the defendants restrained by injunction from causing distur- 
bance to him in cultivating his lEields was rejected by the Mamlat- 
dar, on the ground that his allegations were not proved against all 
the defendants, one of the defend mts having been found not to 
have disturbed the plaintiff lidd^ reversing the order of the 
Mamlatdar, that there was nothing in the Mamlatdars’ Act III of 
1376 to prevent the Mamlatdar from granting the injunction as 
against the defendants against whom the case was proved. The 
Higli Court directed an injunction to go under section 4 of the 
Mamlatdars’ Act, restraining the said defendants from causing the 

alleged disturbance to the plaintiff ( KasHiUAM V. Narwas, Prin. 
Judg. for 1888, p. 102 followed ). — Ohin-tamaneao Naiiayan G<mR 
V. Bala et al, I. L. R. U Bom. 17 ; S. C. Prin. Judg. for 1889, 
p. 46. ■ ■ ' 

Suit for possession of land — Tints on the land.-— Award of 
partial claim. ] When the land of which the plaintiffs claimed 
possession h id up m it huts bo which they were not entitled, and the 
Mamlatdar dismissed the suit because he could not wholly allow 
the plaintiffs’ claim, it was held that it was not a valid ground for 
refusing to make a decree to which the plaintiffs were entitled in 
respect of the land which was in their possession at any time during 
the SIX months preceding the suit and of which they were wrong- 
fully dispossessed.— K ashi ham VisH.NU Kamat V. Narayan Gopal, 
Prin. Judg. for 1888, p. 102. 

[ Finding partly in favour of plaintiff — Procedure. | Where 
the Mamlatdar found on the two issues laid down in a, 15 ( o ) of 
Bombay Act HI of 1876 in favour of the plaintiff as regards the 
land claimed and in favour of the defendants as regards the mango 
trees, it was held that he ought to have made a decree allowing 
plaintiff’s claim to the land and disallowing it as to the trees. He 
had no jurisdiction to go into a question of title, and refuse, to 
award the plaintiff the whole of the land claimed, because from a. 
construction of the terms of the sale-deed arid a personal insp-ctiou 
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of the latid, the whole of it had not, in bis opinion, boen sold to the 
plainbi^.— H agar Vasam v. Jaoan Dolabh, Pi'in Judg. for 1891, 
p. 193. 

I Joint tenants-^Saii against one of them--'Procedure,'] 
Where a Marnlatdar rejected a claim in a possessory suit withont 
tahiing evidence on the ground that the suit would hot lie as the 
opponent was one of two joint tenants, the other of whom was not 
sued ; WeW, that the claim could only have been rejected if, after 
taldnff evidence, it had been found that the opponent was not in 
possession by a right derived from the applicants, but that if the 
opponent was in possession under a lease granted by applicants to 
opponent and another person which had expired within six months 
of the filin« of the suit, applicants would be entitled to possession as 
'against opponent even though the other tenant was not sued.— 
Antaji Narswh V. Tukaram bin Nathaji, Prin. Judg. for 1891 
p. 99. 

, [ Comprowitsi} of suit — Injunction — Irregularttg. I In a- suit, 
brought under the Mamlatdars’ Oourta Act the plaintiff stated that 
the matter had been compromised and that he was willing thot the 
■plaint should be dismissed and to bear his own s costs. The defen- 
dant admitted this and that the plaintiff was in possession, but 
denied that he had obstructed the plaintiff’s possession. On this the 
•Mamlatdar recorded a finding that the plaintiff was in possession 
and that the defendant had obstructed it, and passed a dec -ee for 
the plaintiff with costs. On an application under extraordinary 
jjurisdiction the High Court held that the Mamlatdar had acted 
with material irregularity, set aside his decree, and dismissed the 
suit with costs, remarking that he could only do this if he had 
evidence before him proving the defendant’s obstruction and in any 
case ought not bo have awarded costs against the defendants. — Shiv- 
DEvRAo Rageonath Vinchurkar V. Bhagvantrao Karsinh ViN- 
chubear, Prin. Judg. for 1895, p. 502. 

( M ) “ NOT BEING IN EXCESS 

' OFor instance, if the ci rcumstaQces of the case require a 

Mamlatdar to to grant proper 

relief to the plaintiff, he cannot <io so ; for under s. 5 he has no 
-power to, dO'Bo. 



(0) “ HE SHALL DISMISS THE SUIT” 

Possession of ' Math-r^ Dismissal of' suit- — 3famlatdar*s 
power to make further order. '] Gunpafc brought a suit against G anesh 
under Bombay Act III of 187Gto recover possession of a J/o/A* 
The Mahalkari of Parola found that the was not in the pos- 
session of any of the parties, and that it was public property. He, 
thereforej decided the suit by ordering the Police Pa til to take 
possession of the Against this order Ganesh applied to the 

High Court under its extraordinary jurisdiction. The High Gourt 
.decided that in disposing of the plaintiff’s suit the Mahalkari’s Jurj-s- 
diction was confined to determining whether the plaintiff was ob- 
structed by the defendant when in possession of the Math. Having 
dismissed the suit, his jurisdiction ceased, and- he could not make 
any further order in the matter authorising the Police Patil to take 
■ipMseasibn as against the defendant. That part of the order 'is witk- 
.•out jurisdiction. — Ganbsh Hath v. Ganpa't, Prin. Judg. for 18:95, 

.;ip. 56 . 

( P ) “ COSTS OP THE SUIT.” 

It is not in the discretion of the Mamlatdar to a-vvardi 
coats in the way he thinks best, buj: the costs will' invariably 
follow the decision. 

The Bombay High Court has issued a circular . to Jthe 
effect that the fee to be allowed to' a ■ pleader in snits' -before 
.Mamlatdar’s Courts is ordinarily to be Rs. 5, subject to inereafre 
,by speoial order to a sura. not exceeding Rs. ,15.-^3ee 

for 1884, Part I, p. 605. • 

20. Every order of the O^amlatdar, whether 

. ' • for rejecting or returning .a 

■ iMamlatdara order to whether for allow- 

and read out in open ing or disallowing a claim (E), 
Cburt, ,shallbeendorsedbytheMan;i- 

latdar on the plaiiit and shall he 
read out (0) by him in open Court, either at onee Q,r 
on some future d^y of which due notice shall be given 
to the parties or their pleaders (D), and brief reasojis 
for the order shall be placed by him an record. ^ : : f 
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( A ) » WHETHER FOR REJECTINQ OR RETURN- 

INQ A PLAINT.” 

Aplaintis r^ecifif^iindet^ss, 12and 1(1, sub- s. 1. ' It 13 
returned under s. 13. In any of these cases the order must be 
endorsed on the plaint. 

( B ) “ WHETHER FOR ALLOWING OR DIS- 
ALLOWING A CLAIM.” 

After taking eridence on the issues given in s. 19, the 
Mamlatdar passes his decision thereon, and he may either allow 
the claim or disallow it. In either case the order passed by 
him must be endorsed on the plaint. 

From the wording of this section one may consider that 
a Mamlatdar must either allow i\iQ whole claim or disallow it 
altogether^ and that he has no power to grant partial relief. But 
it IS not so. The niaxim of law is omne nio'jus continp.t in ss 
minus, Le., the greater contains the less. Applyinfr this rule 
it follows that a Mamlutdar can allow the whole or any portion 
of the claim that is proved by the evidence in the case. Sup- 
pose, for instance, that a plaintiff seeks to recover the posses- 
sion of ten acres of land or to have the use of the water from ten 
wells to be restored to him, but the evidence proves that he has 
been dispo.ssessed of only six acre.s of land or that he has beeti 
deprived of the u.se of water from .six wells, the Mamlatdar can 
grant him relief to the extent of six acres of land in the former 
case and the use of water from six wells in the latter case. 
Again suppose that a plaintiff says that his posse.s.sion of the land 
or enjoyment of the use was obstructed or disturbed by twenty 
persons, but. the evidence shows that only sixteen person.s did 
so, the Mamlatdar may issue an injunction to those .sixteen 
persons only. It is said in s. 19, sub-s. 4 ^ that a Mamlatdar 
shall pass such order as the circumstances of the case appear 
to him to require. 

(C) “SHALL BE READ OUT.” 

The order endorsed on the plaint will be illegal io the 
following cases ; — 
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(1) If the order is endorsed on the plaint but not 
readout; 

( 2 ) if it is not read out in open Court, 

( 3 ) if it is read out on some future day without giving 
such notice to the plaintiff and the defendant as is 
required by law. 

Any such illegality may be proved by one or more 
affidavits. 

(D) “OR THEIR PLEADERS.” 

n’here is no reason why recognised agents are not 
mentioned. 


21. (1) Where the Mamlatclar’s decision (A) 


Mamlatdar’s decision 
how executed. 


is for awarding possession or re- 
storing a use, he shall give effect 
thereto by issuing such orders 


( B) to the village-officers, or to any subordinate (C) 
under his control, or otherwise, as he thinks fit : 


provided that, notwithstanding anything con- 
tained in this Act, where, at the 
Proviso as to growing a decision is recorded 

by the Mamlatdar for awarding 
possession of any land, there is a crop on such land 
(1)) which has been sown by, or at the expense of, the 
defendant, and the Mamlatdar Is satisfied that it has 
been so sown in good faith (E), the Mamlatdar may, 
and iif the defendant makes an application for the 
purpojse and furnishes sufficient security, or deposits 
in Court a sufficient sum, for the payment of 
the costs of the suit, shall pass an order staying 
deliverjy of possession of such land to the plaintiff 
seeking possession thereof, either 
' (1) until the plaintiff agrees to take the crop 

at a va luation, to be made under the orders of the 

^ ■ i 
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Mamlafcdar, according to the value of the crop at such 
tirae, including any instalments of the Govern- 
ment assessment which the defendant may have paid 
for the current year ; or 

(If) where the plaintiff is unwilling to take the 
crop at such valuation, until after the expiration of 
sufficient time for the crop to be gathered by the de- 
fendant. 

The amount of any valuation made under, clause 
(a) of the proviso to this sub-section shall be paid to 
the defendant through the Mamlatdar, and shall be 
recoverable from the plaintiff as an arrear of land- 
revenue (F)...’ 

( 2 )■ Where the Mamlatdar’s decision is for 

granting an injunction, he shall 
Mode of serving in- cause the same to be prepared 
junction. in, the form of schedule C (G), 

and shall deliver or tender the same then and there to 
the defendant, if present, or, if the defendant is not 
present, shall send it to the village-officers, or to any 
Subordinate under his control, to be served upon the 
defendant. 


( "3 ) Where the Mamlatdar awards costs i(H), 

' such costs (I), together wit|i the. 

PvecoVery of costs sh£|ll be 

awarded. recoverable from the party Jjrder- 

ed to pay thm an arrear of land-revenue (KJ. 

; . t 4 ) ^ny person disobeying (K) an iDju|action. 

d . granted under sub^seetifen f2):^ 

^ Disobedience to an in* shall be punishable undflr .sec-^ 

, yon 188 . (L) of the India| penal 
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(A) “ THE MAMLATDAR’S DECISION.” 

It is very important to note that the word '* 
is nsed in this section. The word decision is not defined in this, 
Act. Its legal meaning is a judgment (a). 

It must be specially noted that the word decree is not' 
used anywhere in this Act. Consequently persons who are well 
acquainted with the Civil Procedure Code and who have 
frequent occasions to follow its procedure, and who have not 
paid special attention to the provisions of this Act, and who 
find that the word executed hu5ed in the marginal note, 
to sub-s. 1 of this section, and the word “ execution ” is used in 
s. 19, sub-s. 4 and in suh-s. 3 of this section, are liable to fall 
into the error of sup|iosing a Marnlatdar’s decision to be a 
decree. They might think that in order to execute a Mamlat- 
dar’s decision the party in whose favour the decision is passed, 
must make an application to the Mamlatdar as is done under 
the Civil Procedure Code, and that the period of limitation 
prescribed in the Indian Limitation Act must apply to it. 
When they start with this understanding and when they do not 
find in this Act any provisions similar to those in the Civil 
Procedure Code, thoy naturally have recourse to the application 
of the provisions of that Code. But on a little reflection it 
will be seen that from the wording of this section this Act.does 
not contemplate an appZicafi'oa for execution, and no question 
can, therefore, arise regarding the period of limitation. ■ What ' 
this section requires is that when the Mamlatdar prononnees 
his decision, he must at once issue an order to the Villao-e 

O 

Officers, &c. to enforce his order for awarding possession or 
restoring a use ; and if his order he for granting an injunction, 
then he must serve it on the defendant then and there, if he he 
present, but if he be not present in Court, he must send it to 
the .Village Officers, &c. for service (b). 

(a) Wharton’s Ijaw Lexicon, 10th Ed. ‘ 

( h ) G. R. No. 5272 dated 4th August says that Article 
179 of Schedule II of the Limitation Act (NV' of 1877) applies to 
the’ execution of decrees or orders made 'by the Mamlatdar. Bub 
this Art. applies to an etjj iZijfliion for execution. ' ■ 

29 

V ■ 
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[ Decree in p-)sSesao7'i/ suit in Mamlatdar's Covrl — Execution 
of decree stnyed b;i proceedings in Subordinate Judge's Court — 'Suit 
in Subordinate Judge's Court ullimateJij dismisseil — Subsequent ap- 
plication to Jfainlatdar for execution of decree in possessory suit — 
jA/nikition-~ Deduction of time spent on proceedings in second suit — ■ 
Act XV of 7877, s. 14. ] In ppasessory suit No, 57 of 1884 in the 
Court of the Mauilatdar of Chorasi the applicant obtained a decree 
for possession of the land in dispute against defendants. The op- 
ponents then sued him in the Court of the First Class Subordinate 
Judge at Surat to obtain a declaration that the land was theirs, 
and an injunction restraining him from obstructing him in the 
enjoyment of their rights, and on the 17th January, 1885, the 
Firss Class Subordinate Judge, on their application, stayed the 
execution of the decree obtained by the applicant in the Mamlatdar’s 
Court. 

On 26th January, 1886, the opponents’ said suit was dis- 
missed by the Subordinate Judge, but in appeal the District Judge 
on 2‘2nd December, 1887, partially awarded their claim. Against 
this decree the applicant ( i. e. the defendant in that case) appealed 
tP the High Court, which remanded the case to the District Judge. 
The District Judge, however, adhered to his previous decision, and 
on SSrd December 1889, passed a decree similar to that which he 
had passed on the 22nd DecemVjer,' 1887. The applicant again 
appealed to the High Court, which on the 22nd April, 1801, re- 
versed the decree of the District Judge and restored the decree of 
the Subordinate Judge dismissing the suit. The applicant then on 
fcjie loth March 1892, applied to the Mamlatdar for execution of 
the decree passed in his favour in possessory suit No. 57 of 1884, 
bub the Mamlatdar on 17th December, 1892, made the following 
ordo^ 

“You are ill formed thatitlie decree of the Court of the First Class 
Subordinate Judge having been confirtned by the Honourable the High Court, 
the said decree cannot be ( order to be ) executed by this Court, If you like,, 
you may take .stops for the same in the Civil Court. ” 

Thfj applicant thereupon applied to the. High Court under 
its extraordinary* jurisdiction, and the following judgment was 
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“ Sargent, 0. J. : — The Marabitdar was \Yrong in holding that 
the decree of the High Court confirming tliat of the Subordinate 
Judge prevented hia executing the order passed by him in the poa- 
seaaory suit on the 17th December 18H4. That decree had the 
effect of dismissing the opponent’s, suit, by which they asked fora 
declaration that the land in question was their property, and for 
an injunction to restrain the present applicant from obstructing 
them and left matters altogether as they were under the Mandate 
dar’a order. That order, therefore, remains to be executed, unless 
barred by article 179 of the Limitation Act. If the periods during 
which the interlocutory judgment of the Subordinate Judge passed 
on 17th January, 1885, and the decree of the District Court on 
22nd December, 1887, were in force be omitted, the order would 
have been in force fur less than three years when the application to 
the Mamlatdar to enforce hia order for possession was sictuall'y 
made. See section U of the Statute of Limitation and Hiua Lai.i: 
V, Budui Dass ( L. R,, 7 Ind. App. 167 ) which makes it applica- 
ble to proceedings in execution. We must, therefore,' in the 
exercise of our extraordinary jurisdiction, discharge the order of the 
Mamlatdar and direct him to execute his order of 17th December!, 
1881, by putting the applicant in possession — ilAVAi.cHAND NeMt 
CHANDV, Amicmani) Talakchand, j. L, R. 18 Bom. 734 ; S. 0, 
Prin. Judg. for 1893, p. 528. 

Government in their Resolution No. 1673 dated llth 
March 1882 had ruled that the decision of the Mamlatdur under 
Act III of 1876 is good not only against the defendant, hut tho 
whole world. But this ruling has been subseqiiently cancelled 
by their Resolution No, 2893, dated 15th April 188G. The 
effect of its cancellation being that the decision of the Mamlat- 
dar is binding only upon the parties to it. ’I’his latter view' is 
supported by the decisions of the Bombay High Court noted 
below. 

[ 3IarnJatdar*i decision in poseessorp snlt—^AppHi'ation for’ 
execution— Limilahon. ] Where a Mamlatdar’s decesion awards* 
passession, s. 17 of the Mamlatdars’ Courts Act (Bombay Act III of 
lb^6) impo.ses on him the duty to issue an order to tho village officers 
to give effect thereto. That duty is in no sense conditional on an 
application being made to the Mamlatdar for the purpose ; it ig 
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'absolute and unqnalifiefd. If it be brought ' to the notice of the 
,/Mamlatdar that the duty thns imposed upon him has 'not' been 
carried out, that is not an application without which the Mamlat- 
dar could not act j it is merely a means of apprizing the Mamlatdar 
of the ■omission on the part of himself or his officers. There " is a 
Jong line of authorities in India, ■ whereby it is established that 
where an imperative duty of the character described' above is im- 
posed upon a Court, then the Limitation Act has no application. — 
Bal4ji V. Kusiuba, I. L. R. 30 Bom. 415 ; S. C. 8 Bom. L. R, 
•2 IS'. . ' ■ 

( B ) “ ME SHALL 01 VE EFFECT THERETO 
BY ISSUING SUCH ORDERS. " 

In Bombay Act V of 1864, there was no machinery for 
enforcing the Mamlafcdar^a awards, but the Bombay Act III of 
1876’ provided for their execution through the village officers. 
It was thought undesirable to entrust these officers with the exe- 
nntion work. It was urged that local feeling in village cornmu- 
Mities was in itself a sufficient reason why village officers should 
not be asked to carry out the Mamlatdar’'s awards j and that 
moreover the village officers might be dealing largely with land 
, ^-c., in their villages, and might have to act as bailiffs in cases 
in which they were themselves concerned. Bub it was thought 
unadvisable not to trust the village organisation to carry out the 
Mamlatdar’s awards, when the same organisation was entrusted 
with matters of revenue. It was said that if the Patel does nob 
carry out tho orders of the Mamlatdar, the Collector can deal 
ivith him as a person guilty of misconduct in the execution of 
his duty, 

[ Decision in possessory suit^ExecuUon hy MamlaVlmr-^ 
Ex^etiiion after plaintiff s death— —Fjtiyh Courtis extraordinary 
jurisdiction. \ Where the Mamlatdar receiving on 9th September, 
189c>, the High Opurb's order in a possessory suit which he had 
decided, allowed that order to remain unexecuted up to the 2nd 
October following and granted execution on that date in spite of 
the defendant’s application bringing to his notice that the plaintiff 
(in Whose favour the order had to be executed ) was then dead - 
that on receipt of the High Oourt’s order the Mamlatdar ought 
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ito hjJiVe, of. Uis o.wn accord, at, one? delivered h,i3 order to the defen- 
dant if he was present, or, if he waa pot presenj, , sent it to the 
•village officers for executipn. As, hojiverer, the l»iamlatdar^^ delay 
in performing his duty ought nob to prejudice any one, and as, ifh© 
had issued his order at the proper time, the heirs of the deceased 
plaintifi would now be in the enjoyment of the benefits accruing 
from it, the High Court thought that in extraordinary jurisdiction 
it ought nob to deprive the plaintiffs heirs of the benefits which they 
had obtained by the Mamlatdar’s proceeding at the late stage that 
lie had done, arid declined to interfere. — Bhagwanlal Gopalrai v. 
Chhabh.bhai, Prin. Judg. for 189(3, p. 600. 

[ Manilatdar s decision— -Execution — Directions of Collector 
to Mamlatdar — Power of Mamlatdcir, ] A Mamlatdar having u n 
der the direction of the Collector executed a decree passed by him- 
self directing the removal of a dam. — Held that though it might bo 
improper for the Collector to issue such direction, which legally 
could only issue from the High Court, the High Court would not 
set aside the execution if otherwise valid. Section 17 of the Mam- 
latdara’ Acb( III of 1876 ) is imperative, and leaves to the IMOa-mlat- 
•dar no discretion as to the duty of enforcing the decree. The Acb 
does not purport to provide detailed rules as to application for exe- 
cution, and a Mamlatdar’s Court is nob governed as to exeoutiop ot 
decree by the ordinary rules of procedure ; and provided the 
procedure followed gives effect in the end to the intention of S. 17, 
the Court will nob interfere. — /AZr/, also, that under S. 17 of the 
MamUtdars’ Act (IH of 1876) a Mamlatdar was not precluded from 
himself supervising the execution of a decree in a case in which the 
village officers were from interest or other cause unlikely to give 
proper effect to it. — Eakhama valad J avji v. Tulaji vala.d 
Eamji, I. L. R. 19 Bom. 675 j S. C. Prin. Judg, for 1894, p* 
.390. 

Alienated village — •^Services of village officers. Tbe'GoJ- 
lector of Surat raises the question whether the village officers of 
alienated village are bound under s. 17 of Bombay Act 1S;7‘6 

to give eSeeb to decisions under that Act. He remarks that eatcepb 
the Police Patel, village servants in such villages are mere private 
servants of the inamdar. Ibis questioned whether village officer 
from neighbouring Government villages can legally give, effect to 
decisions under the Act, 
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2. The difficulty does not seem to arise elsewhere than iA 
Guzarat, as village officers are generally available, and in. Kolaba 
execution is entrusted, where there are no other officers to answer 
the description, to the talati to whose ‘ Saza ’ the inam village is fat 
other purposes ( e. for Vital Records ) attached. 

3. The Police Patel, it appears, is always available even in 
Surat and he is bound to give effect to the order, and if necessary, 
to use force in 80 doing. ‘ The village officers are acting in disobe- 
dience of the Mamlatdar’s order to give effect to his decree if they 
refrain from all action on the mere objection of the losing party. ’ 
If the viliage establishment ia insufficient, they should apply to the 
Mamlatdar whose duty it would be to represent to the higher officers 
of Government any necessity which might exist for the employment 
of any force not available on the spot to carry out the decree of the 
Court. ( a ). 

4. Apparently if the village staff were inadequate, the 
village officer might be authorized to give effect to the order by such 
agency as might be placed under his orders for the purpose. It is not 
necessary that the village officer should give possession with his 
own hands. It is his duty to ‘ give effect to ’ the order and a door, 
if necessary, may bo broken open or other force used for the purpose 
(b). 

5. When an Act confers a jurisdiction, it impliedly grant* 
also the power of doing all such acts or employing all such means as 
are essentially necessary to its execution ( c ). 

fi. If there is no hereditary village officer, it is competent 
to a Collector to appoint a stipendiary Patel or village accountont 
who shall perform all the duties of an hereditary Patel or village 
accountant ' as prescribed in any law for the time being in fone’ 
( S, 16, Bombay Land Revenue Code, 1879 ). It ia provided of 
course that such appointment should not affect any rights of holders 
of alienated villages in respect of the appointment of the Patela. 
And therefore it would not be competent to a Collector to supersede 
any Patel whoin an inamdar has of right appointed. 

(a) I. L. 11. 16 Bom. 169. 

( b ) 6B. H. C. R. A. 0. J. 1,68. 

( c ) Maxwell on interpretation of Statutes, 2nd Ed., p. 433. 
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7. But it is le.giil and evidently customary to appoint for 
purposes which the inamdars’ nominee is not intended to fulfil, such 
as the preparation of Vital Kegisters, and such matters of general 
administration ; and an olRcer so appointed might combine hia dutiea 
in the alienated village with duties in other villages. A Talati, to 
whose ‘ Saza ’ an alienated village is attached for such purposes, at 
in Kolaba, appears therefore to be legally competent as a village 
officer to give, when required, effect to a decree of a Mamlatdar’a 
Court, and for that purpose to use such means as he may be directed 
and such force as may be necessary. 

8. It does not appear in what way village servants in alie- 
nated villages are or have become mere private servants of the 
inamdar. 

9. If watandars, even though under s, 17, Bombay Act III 
of 1874, payable and nominated by inamdai's, they would, it seems, 
be legally bound to render such service as is required by law ( S. 69, 
Bombay Act HI of 1874 ). 

10. Government could in such -villages confer on the holder 
tif the village or on any agent of his all or any of the powers and 
duties of a Commissioner or Collector under that Act, subject te 
swell conditions as the Governor in Council shall think fit to 
prescribe ( a ). 

1 1. The Act, though it guards the rights of holders of 
\alienated villages, does not do away with the duties required by law 

from hereditary officers in such villages. 

12. Bombay Act III of 1874 extends to * alienated villages’ 

‘ so far as its provisions shall not conflict with the terms on which 
any such alienated vill.age may have been secured to the holder 
thereof ’ ( b ). But there is nothing to show that it contemplated tho 
conversion into mere private servants of the inamdar, of hereditary 
village servants holding office ‘ connected with * * matters of, 

civil administration ’ (c ). — G, R. No. 5626, dated 9th July 1892 
K. D. 


(a) S. 84 a-s atucudccl by Bcmbay Act V of 188fi. 

■Ch y- Section- 1. . 

(c) Section 4. 
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(C ) “ OR TO ANY SUBORDINATE. ” 

These words are intended to provide some means bf 
givlncr effect to decisions other than through the agency of the 
villag^e-officers, who are often interested, and even partisans, on 
one side or the other., 

Use of force. 

[ Breaking open a doav; ] A Court authorized under Act 
V of 1864 ( Bombay ) to give immediate posaession of lands and 
premises has the power to direct the breaking open of a door when 
necessary to give effect to ita decree.— B aji Dro t. Sadasiuve 
Bhaisiia-NKar, 0 B. H. C. E. ,A. C. J. 158. 

[ Use of force to eject the persou. ] When a Mamlatdar 
passes a decree for possession, it is his duty under section 17 not 
merely to issue orders to the village officers to execute the decree, 
but also to see that effect is really given to hia decision. For this 

purpose he may use force, if necessary, to eject the person agains 

whom the decree is passed.— S hankar Ramlao 7' 

TANDUAii Biiao Tipnis, I. L. II. 14 Bom. 157 ; S, G, Pnn. Judg. 
for 1889, p. 167. 

Building on Land. 

A Mamlatdar’s order in a possession suit, permissive as 
to the removal of a house, imperative as to the delivery of the 
site, is such an one a.s can be enforced. The owner of the house 
can remove it if he likes. Prin. Judg. for 1875, p. 287. 

Dispossession of third person. 

The maxim of law is lie/f inter alios acta alteri nocere 
non dehrt, t. e., a transaction between two parties ought not to 
operate to the disadvantage of a third ( a ). In a leading case 
( b ), immediately connected with this [subject, it is laid down 
by the judges, as a general principle, that a transaction between 
.two parties injudicial proceedings ought not to be binding upon 
a third ; fur it would be unjust to hind any person whocouhl not 
be admitted to make a defence, to examine and cross-examine 

( a ) Broom’s Legal Maxims, 7th Ed., p. 731. 

( b ) See the Duchess of Kingston’s case. 2 Smith L. L,, 

10th ed. 713. . , 




S€C. 21,0. 3 Bom. Aot II of 1906. 2i{7 

witnesses, or to appeal from a judgment, which he might think 
erroneous. Hence the decision of a Mamlatdar is nob binding 
upon a third person who is nob a party to the proceeding, and ib 
cannot therefore be enforced against him. If, therefore, a third 
person is dispossessed in execution of a Mamlatdar’s decision, 
the dispossession will be oihcrxmte than hy due course of Zaii), ^ 
and the person so dispossessed may recover possession by a suit 
before a Mamlatdar under s. 5 of this Act or by a regular suit in 
a Civil Court either founded on possession under s, 9 of the 
Specific Relief Act ( I of 1877 ) or based upon title. 

U after the adjudication upon the issues by the Mamlat- 
dar, but the execution of his decision, the defendant 

hand fde or even with a view to delay or obstruct the execution 
of a decision, allow a person, who is nob a party to the suit, to 
take possession of the property in dispute, the Mamlatdar’s de- 
cision will be fruitless; for after adjudication upon the issues 
he cannot add such third persou as a party under siib-s. 2 ofs. 
18, nor has he power to oust such third person from his pos- 
session, though fraudulent, 

^ Dispossession of third person in exeetiiion of Jifainlatdar’s 
decision — Remedy for third, person — Civil Procedure Code not appli- 
cable— Special procedure. J Bombay Act HI of 1876, provides a 
special procedure for ^lamlatdars’ Courts ; and there is no indica- 
tion in the Act of any intention that the rviles of the Code of Civil 
Procedure shall apply to cases for vrluch the special procedure makes 
no provision. 

Sections 17 and 18 of the Act, which relate to the. execution 
of Mamlatdara’ decrees, cannot be supplemented, as to matters nob 
referred to in those sections, by any of the provisions of the Code 
relating to the execution of decrees of Civil Courts. 

Though the Mamlatdara’ Courts, as constituted under 
Bombay Act III of 1876, are Civil Courts,’ -subject to the revisional 
jurisdiction of the High Court, it does nob follow that the provisions 
of the Code of Civil Procedure are generally applicable to those 
Courts. 

Where a person is dispossessed in execution of a Mamlatdar’s 
decree against a third party, his proper remely is by a suit, and not 

80 
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by a miacell.aneous iippUcation.— -Kawam Saheb valad Sha Ahmed 
Saheb V. M ARUTi BINT Ramhhaji, I. L, U. 13 Boni. 552 ; 8. 0. 
Prin, Juclg. foe 1888, p. 294. 

[ Suit for injunction-— Person 4ispoasesse4 in execution of 
decision— r His reined)/ by suit or application under Section S32 of 
the Code of Civil Procedure. ] One Jiaabhai Ratanji filed a suit in 
the IVlamlatdar’a Court for an injunction reatraining the defendants 
from obstructing him in his possession and enjoyment of certain 
lands. The Mamlatdar found that the defendants had obtained 
possession through the Civil Court in execution of a decree against 
a third person. But he was of opinion that the poasesjaion had been 
improperly obtained, as the bailiff, who executed the decree, had 
made no inquiry whatever of the village officera as to ownership of 
the lands in question. He, therefore, granted the injunction prayed 
for. Ag linst this decision the defendants applied to tlie High Court 
under section 622 of the Code of Civil Procedure ( Act XIV of 
1882 ). The judgment of the High Court was deliversd by — 

“ Birdwood, J. ;^The suit in the Mamlatdar’a Court was one 
falling under clause ( c ) of Section If) of Bombay Act III of 1876; 
and the first issue in it was whether the plaintiff was in possession 
at the time of the suit, he was actually in pos3e.s8ioa of the property 
claimed. Unless he was in po.ssession at the time of the suit, he 
could hot obtain any relief under clause ( c ). The Mamlatdar found 
that he had, as a matter of fact, been dispossessed before the filing 
of the suit by a bailiff of a Civil Court in the execution of a decree 
obtained by the defendants against a third person. He, however, 
granted the relief praye.1 for, as he was of opinion, that the bailiff 
Jva I improperly given possession to the defendants without making 
“ any inquiry of the villago kaindtr as to the true facts of the case. ’■ 
But that was n ot a question with which the Mamlatdar was concern- 
e l, It is clear tli vt, in the present case, the bailiff should have pro- 
oeadod for the alleged obstruction of his possession by the defendants 
nob by a .suit un !er the Maralatdars’ Act, bub by an application 
under section 332 of the Civil Procedure Code or by a regular suit) 
as advised. The Mamlatdar acted illegally in making a decree in 
the plaintiff’s favour in opposition to the distinct direction contained 
in soebion 15 of the Act. We, therefore, reverse the decree made 
by him, and reject tho plaintiff’s claim, with costs throughout.” — 
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(jotABBHAi Gopalji V. JiHABHM Ratanji, T. L. R. IS Bom. 21S y 
S. 0. Prin. Jtidg. £ur 1888, p. 133. 

[ Mamlatddr' a decision for possession — Dispossession of third 
person in execution-^: Suit by the third person before the Mamlaidar 
lies judicata — Resolutioii of Government, '] The opponents had 
obtained a decree for the possession of certain land against the 
brother and father of the applicants in the Court of the Mamlatdar 
at Karadin the Satara District. The applicants were not parties to 
the suit. The decree rras executed and the opponents were put 
into possession. Thereupon the applicants on the 19th May, T 884,, 
presented a petition in the Mamlatdar’s Court under s. 4 of Bombay 
Act III of 1876, alleging that they had been in actual possession of 
the lands, and had been ousted in execution of the decree, and pray- 
ing that possession thereof might be restored to them. The 
Mamlatdar was of opinion that the matter -wan res judicata^ and 
dismissed the petition. He relied on a circular of the bjxecutive 
Government as his authority. The applicants then applied to the 
High Court under its extraordinary jurisdiction. The following 
is the judgment of the High Court:— 

“ Wkst, J. — In the present case the Mamlatdar rejected the 
application of the present applicants, and referred for authority to a 
certain circular of the Executive Government. This was irregular, 
as in the exercise of his judicial functions he was bound to be 
governed by the law as he understood it, or as it had been expound- 
ed by superior judicial authority, not as it was understood or 
expounded by unjudicial persons. But the present is a case in which 
the extraordinary jurisdiction of this Court is invoked, and w^e 
must guard against its being abused, merely because the Majnlat- 
dar has fallen into a formal error. Under section 33*2 of the Code 
of Civil Procedure a Subordinate J udge, on the application of the 
present petitioners, would have examined them to discover - if there 
was a probable cause for their application, and, in the absence of 
reason to suppose they had been wronged, he would have refused 
them a summary investigation. A similar inquiry by the Mamlat- 
dar would, it seems to us, have led, in all probability, to a similar 
result (a). The applicants would thus have been h‘£t to their remedy 
by a suit on their title, if they have a title. That remedy is ^till 

(a) But there is no similar provision ill the Maiiilaidar’s Act to make 

mmilar inquiry,— Ed. 
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open to them ; and, seeing the relations of the parties, we do not 
think the case is one in which the extraordinary jurisdiction ought 
to be used to upset the order of the Marnlatdar, merely on account 
of an irregularity not apparently involving an injustice to the ap-, 
plicants. We, therefore, discharge the rule with costs.” — N ana 
Bavaji V. PANDciuNef Vasudev, I. L. R. 9 Bora. 97 ; S. C, Frin. 
Judg. for :1884, p. 234. 

[ Mamlatdar’s decision under s. Jo, el. (c) — Dispossession of 
a third person in exeeution — Suit ht/ the third pereon before the 
Mamlaidar — Res judicata — Resolution of Gorernineni. ] The op- 
ponent, claiming to be entitled to unobstructed possession of the 
land in dispute, had obtained a decree to that effect in a suit in the 
Mamlatdar'a Court at Karad, in the Satara District. Tlie applich.nb‘ 
was not a party to that suit. In execution of that decree the ap- 
plicant was put out of possession of the land. The applicant there- 
upon brought the present suit against the opponent, alleging that 
he had been in possession of the land under a registered deed of 
mortgage executed to him by N. the Mamlatdar, relying on G. R. 
No. 1673 of llbh March 1882, rejected the applicant's suit as res 
judicata by the former suit in respect of the same land. The ap- 
plicant applied to the High Court under its extraordinary juris-’ 
diction. 

“ Birowooo, J. — The decree made by the Mamlatdar in the 
former suit, under clause (c) of section 15 of the Mamlatdars’ Courts 
Act (No. Ill of 1876) was clearly no bar-to the exercise by him of 
jurisdiction in the present suit, inasmuch as the present plaintiff 
was not a party to the former proceedings. It was irregular for the 
Mamlatdar to refer to a Resolution of Government for the purpose 
of determining the effect to be given to his former decree. A similar 
irregularity was noticed by this Court in Nana Bayaji v. Pandu- 
•RANG Vasudko ( I. L. R. 9 Bom. 97 ). In that case, the circum- 
stances of which were, to some extent, similar to those of the pre.sent 
cise, this Court refused to exercise its extraordinary jurisdiction on 
behalf of the plaintiff as having regard to the close relationship 
existing between the defendants in the first suit and the plaintiff in 
the Second, the Court was of opinion that in all probability, an 
inquiry into the merits of the second suit would not really x'esult in 
a decision in the plaintiff’s favour. But no such relationship exists 
between the defendants in the former proceedings, in which the 
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present defendant was tlie plaintifi, and the plaintiff in the present 
case ; and, on such material as there is before us, it is impossible 
for us to form any opinion as to the probable success of the present 
suit, if it were now inquired into its merits. We reverse the order 
of the Mamlatdar, and direct that the case be heard.” — Govi.nda 
Babaji V. Naiku JoTi, I. L. R. 10 Bom. 78 ; S. C. Prin. Judg. for 
1885, p. 154. : , . , 

[ Potaessory auit- — Eaiicution of doaiaion ' against a third 
party-^Mamlaldars Courts Act III of 1876, s. J5/ cl (a) suh-elatis« 
j[ '^—Legislation — Discretionary power of High Court. ] The facts 
of the case appear from the following judgment 

“ Sarornt, 0. J. :~In this case the Mamlatdar passed a 
decree in favour of the opponent directing possession to be given to’ 
him by one Gulab. The patil kulkarni having reported that in 
proceeding to execute the decree he found that the applicant 
Natheca had been occupying the place on behalf of the defendant 
Gulab, the Mamlatdar ordered that if the applicant “ did not vacate* 
the place and made over place by persuasion, he shftuld be forced to 
vacate the same.” The applies nt complains of this Order as being 
beyond the jurisdiction of the Mamlatdar. 

The Division Court in Kasam Saheb v. Maruti ( I. L. R 
13 Bom. 552 ) remarks that “ The Mamlatclars’ Act does not seem 
to contemplate the case of a third_ party being ousted in the execution 
of an oi’der for possession, for such order is only made on finding 

that defendant himself is in possession.” We agree in this view of 

the Act. It is to be remarked that the language in cl. (a), ( sub- 
clause 1 ) of section 15 of the Act with respect to the “ plaintiff’s 
possession” differs materially from that used in sub-clause ^2) with 
regard to “ defendant’s possession,” which standing alone, without 
any additional words to enlarge its meaning, must be understood as 
actual possession.” Moreover section 18 shows that the only per. 
son who is contemplated as being affected by the Mamlatdar’a 
giving possession to the plaintiff is the person against w-liom the 
decree is passed. This view of the Act may lead to a practical 
difficulty in the working of it which it would be perhaps advisable to 
remove by Legislation, but which is quite beyond the power of a 
Government Resolution to remedy, as was apparently attempted to 
bo done by Resolution No. 1673 of llth March, 1882. We think, 
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tbisrefdre, that the Mamlatdar’s order* wad, strictly speaking, beyond 
bis authority, as thd exercise of our extraordinary Jurisdiction is one 
of disUfetion, and as the applicanit’s petition contains no distinct 
denial that he was occupying merely on behalf of Gulab, we must 
i^efuse to intetfera in the mattar. The applicant is not without his 
remedy by suit. SeeKASAii Saheb v. Maeuti { I. L. R, 13 Bom. 
652 ). — Nathekha yalad Bhekhakkha v. Abdul Aii, I. L. R, 18 
Bom. 449 ; Si 0. Prin. Judg. for 1893, p. 308. See also Amu bim 
Kush A Vi Veseno Govikd Bovta Joshi Matamge, Prin. Judg. for 
1896, p. 488. 

[JSxeeuiion of Mamlatdar'f decision— 'Difpotaession of a 
ihifd pertQU— ^Jurisdiction— S. 622, Civil Procedure Code ( Act Xiy 
pf 1882)-— lUmedij 0 ^ person if dispossessed.] G got a decree for 
possession against P in a Mamlatdar’a Court. In execution the 
Mamlatdar directed tha ouster of 0, who was in possession and 
who was not a party to the decree. Held, that tho Mamlatdar’s order 
for the execution of the decree by the ouster of 0 was without 
jurisdiction and that it should bo set aside under section 622 of 
the Civil Procedure Code ( Act XIV of 1882). If, however, the 
third person C has actually been dispossessed under that order, his 
remedy to recover possession is, as pointed out in Kasam Saheb v. 
HaRUTi ( I. Li R. 13 Bom. 552), by suit either before the Mamlat- 
dar or in a Civil Court. — C hinaya v. Gakoava, L L. R. 21 Bom. 
^75 ; S. C. Prin. Judg. for 1896, p. 194. 

|] Execution of decision —Ouster of person not hound h/ 
decision.] Where a Mamlatdar’s Court directed the decree in a 
possessory suit to be executed by the ouster of tho applicants who 
were not bound hy the decree, the High Court following Nathekha 
V. Abdul An ( I. L. R. 18 Bom. 449), reversed the order as being 
without jurisdiction, leaving the applicants if dispossessed under it 
to their legal remedies pointed out in Chinaya r. G angava ( Prin. 
Judg. for 1896, p. 194). — Antu bin Kusha v, Vishnu Govi.nd, 
prin. Judg. for 1896 p. 488. 

[ Execution of Mamlatdar’s deeision—Third person ousted in 
txesuiion— Suit for possession in Mainlatdar’s Court hy person ousted 
■^Jurisdiction. ] A person ousted in execution of a decree of the 
Mamlatdar’s Court, to which he was no party, can himself bring a 
fUit for pioasession in the Maralatdar’s Court against the person by 
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whom he was “Gusted, and the defendant in such a suit cannot rely 
on the fact of his having obtained possession in execution of a do'r 
■cree against otljier parties as a bur to the jurisdiction of the Mamlati* 
dar, This couifse of procedure has been so long sanctioned that it 
would not be rijght to depart from it notwithstanding the decisions 
in the cases of ikAMCHA-NDKA Subrao v. Ravji, I. L. R. 20 Bom. 351 
and MANtKC^A^\n v. Daji, Prin. Judg. for 1896, p.665. — Nikgappa 
y. Adevrppa, I. J|^. R. 24 Bom. 397 ; S. 0. 2 Bom. L. R. 136. 

( D ) » TtHERE US A CROP ON SUCH LAND.” 

There wer|e frequent cases in which the exercise of the 
■summary powers iknder the former Act had been known to cause 

great hardship to agricultural tenants, who were evicted either 
at or before harvestVtirae, without any compensation for the 
crops they may havo raised on the land. The hardship is 
especially great in cashes where the tenant, often ignorant and 
in debt to the landlorcL had been under a belief or expectation 
that his tenancy would \be renewed and had, in consequence of 


.such impression, sown cr'ops on the land. Such an impression 
might be mistaken and ii.|capable of any legal justification, but 
the hardship was none thi^ less real. The former Act did not 
provide the Mamlatdar in’^suoh cases with any express power to 
deal equitably with growing or standing crops, so as to defer 
delivery of possession either until compensation had been paid 
to the tenant or until the cr6p bad been removed by him. This 
equitable power is, therefore,lgiven to him by the proviso to s. 
20, cl. (1) of this Act. This | proviso has been adapted, with 
some necessary modifications, from the provisions of rule 87, 
at pages 33 and 34 of the Bombay High Court Civil Circulars, 
regarding the practice generally followed in civil cases when 
there is a crop on the land of which possession has been award- 
ed ( a ). 

(E) “SOWN IN GOOD FAITH.” 

A person in possession of the land is entitled to tho 
benefit of this proviso if he has sown the field in good faith. 


(a ) See Statement of Objects and Reasons in the Bom- 
bay Government Gazette, dated 4th September 1905, Part VII, 
page 521. 
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But if he had any fraudulent motive at the time Jf sowing his 
field, then that is a wrong ; and the maxim of llaw is 
commodwn capere potent de injuria siia propria^ ii. e., no man 
can take advantage of his own wrong (a). In thm former case 
if the defendant makes an application to stay di^livery of pos- 
session, making proper arrangements for the pa^funent of coats 
to the plaintiff, the Mamlatdar is bound to stay /delivery of pos- 
session ; but if no such application is made; nor any such 
arrangement is made for the payment of costi^l, the Manilatdar 
in the exercise of his discretion may stay delivjary of possession. 
In either case if the plaintiff agree to pay (fue compensation 
for the crop and for the GoTernment assessment paid by the 
defendant for the current year, possession m/ust be given to the 
plaintiff. / 

( F ) “ AS AN ARREAR OF LAI)Id REVENUE. ” 

As to the provisions of law for thie recovery of land reve- 
nue, see the Bombay Land Revenue Gentle, 1879, s. 1.50 et sey 
( G) “ IN THE FORM OF $CHEDULE C.” 

As to the form of schedule C sde at the end of the Act. 

( H ) “ WHERE THE jjilAMLATDAR 

AWARDS COSTS. » 

It is not left to the discretion' of the Marnlatdar to award 
costs. The latv awards costs ; for is enacted in sub-s. 4 of 
section 1 9 that “ the costs of the) suit, including the costs of 
execution, shall follow the decision'll. ” 

( I ) “ SUC/fi COSTS. ” 

These words evidently refer to the costs awarded by the 
Marnlatdar. Costs may be divided as follows 

I. Co.sts awarded by the Za-iy itself, costs awarded 
l)y suh-s. 4 of s. 19 ; s, 16, proviso 2 ; Bom. H. C. Civ. Oir. Or, 
( 1903 ), jiara 69, p. 26, which awards a fee of Rs. 5 to a 
pleader. 

II. Costs awarded by Court, viz. : — 

■_ _ (1) Marnlatdar, r. Bom. H. C. Civ. Cir, Or. 

(a) Eroom’s Legal Maxims, 7th Ed., p, 227. 
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(1903 ), para 69, p. 26, which authorizes 
a Mamlatdar to award more than Rs. 5. 

( 2 ) The High Court. 

III. Costs for xnvarding which there is no provision 
in the Act, viz. : — 

( 1 ) By Mamlatdar ; r. g., when the suit abates 
under cl. ii, sub'^section 3 of section 18. 

( 2 ) By Collector ; <j. (/., s. 6 and sub“.sootioii % 
of s. 23. 

( 3 ) By the High Court. 

IV. Costs for the rncovery of which there is no express 
provision in the Act, viz. : — 

( 1 ) Those incurred in the Collector’s Court, 

(2 )' Those incurred in the High Court 

Ihmarlc. — For the recovery of costa in the High Court aoo 
]S^I^:MAv^ V. DiivRNDiiArr.A, I. L. It. 10 Born. 177 ; B. 0. Brin. 
Judg. for 1890, p. 133. , 

(J) “TOQETHER WITH THE COSTS OF 
EXECUTION. ” 

What aro the costa of execution ? Sub-.s. 1 oftliis 
section says ‘that the Mamlatdar will issue orders to the village 
officer, &c. No written application or process fur execution or 
Court-fee or process-fee a[)peara to bo nccus.sary. 

[ arder {jr anting an injunction not to disluyfi 

possession— Reversal af this order hi/ High Court — h’rstarntinn 
of property taken in execution — ExeentUm of order of High Court 
regarclhig costs — Poioer of Mandaiilar, J Irr a .suit fih'il by wio 
Devandrappa Patel in the Miunlatrlar’s Court, an injunntiun was 
granted against Nernava, restraining her from difiturliing lU'v.au" 
drappa in his posBcssion of certain lands. Upon Nfmava’s ap>|4ipa« 
tion the High Court set aside this order with costs (1. In H. 1* Bout, 
177)^ Thereupon Nomava applied to the Mamlatdar pmyiiig thii’- 
the lands should be restored to horpossessiun flini that the tnwts award- 
ed by the High Court should bo recovered fi'mn tlm t»] |»»m ut 
Bevandrappa. The Mamlatdar rejected this a|)pli(‘atioit, and fuj 

'' 31 ' 
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held tliafc ha had no power under the Bombay Act III of 1876 to 
execute the High Court’s order for costs. 

Against this decision ]!l7eraava applied to the High Court 
under its extraordinary jurisdiction under section 622 of the Coda 
of Civil Procedure ( Act XIV of 1882 ). 

“ Birdwood, J. — The applicant asks ua to set aside an order 
by the Mamlatdar refusing to restore to her certain land and value 
of crops thereon, which had been taken by the opponent in execution 
of a decision in his favour in the Maralatdar’s Court which was 
reversed by this Court. The case referred to is that of Nbmava r. 
Djivandrappa, (I. L. R. 15 Bom. 177. ) 

“ It is necessary for us to determine whether a reversal by 
this Court of a Mamlatdar’s decision for awarding possession carries 
with it a right to the restoration of any property taken in execution 
of the decision, as the Mamlatdar in this case granted an injunction 
only, ordering the present applicant not to disturb the opponent’s 
possession, and that order only was reversed by this Court. Ho 
order by the Mamlatdar under the first part of section 17 of Bombay 
Act III of 1876 has been produced, or could legally have been made. 
This Court set aside the injunction granted by the Mamlatdar 
because the opponent claimed to be in possession of the land through 
his tenants who had attorned to the present applicant, and in such 
a case no injunction could legally be granted. If the opponent, un_ 
der colour of the injunction obtained by him, ejected his tenants, or 
if the Mamlatdar ordered them to give up possession to him, it does 
not appear how his order could bo regarded as one made under the 
Act with which we could interfere. It is clear that the present 
applicant has had no physical possession of the land in dispute of 
which she has been or could have been deprived by the Mamlatdar. 
The order now applied for by her cannot, therefore, be made. 

“As regards the Mamlatdar’s refusal to levy the costa ordered 
by this Court in the case referred to, on the ground that he had no 
jurisdiction to do sounder section 17 of Bombay Act III of 1876, 
we are of opinion that he has the same power as regards costa 
decreed by this Court as he has as regards costa decreed in his own 
Court. The litigation, in this Court was a continuation of the suit 
in the Mamlatdar’s Court, and any costa incurred are subject to the 
rules laid down in the Act. We reverse so much of the Mamlatdar’* 
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order as refuses to levy the applicant’s costs in the litigation in 
question and reject the other prayer contained in the present appli- 
cation. Each party to bear her and his own costs of this applica- 
tinn.— N bmava V. Devandrappa, I. L. R. 16 Bom. 238 ; S. 0- 
Prin. Judg. for 1891, p. 105. 

( [C ) « ANY PERSON DISOBEYING. ” 

In the case of Reg. v. Krishn ashet, 5 Bom. H. C. 

R. Or. Ca. 46, when Bombay Act V of 1864 was in force, it was 
held that disobedience to a Mamlatdar’s order regarding a right 
of way was punishable under s. 188 of the Indian Penal Code 
( Act XLV of I860 ). But the High Court since held (Queew 
Empress v. Ulwapgavda, Grim. Rul. No. 27 of 1896 decided 
on 2ud J uly 1896 ) that that section referred to orders made for 
public purposes and did not apply to an order made in a posses- 
sory suit between party and party. The result was that orders 
of the Maralatdar could be disobeyed with impunity. Clause 4 
is inserted to restore the original intention ( Cf- Proceedings of 
the Legislative Council, Vol. XV, p. 25 ). 

( L ) » PUNISHABLE UNDER S. i88. ” 

The offence being punishable under s. 188 of the Indian 
Penal Code, a sanction is necessary under s. 195 of the Code 
of Criminal Procedure, 1898. 

The prosecution must prove — 

1. That an injunction was granted. 

2. 'I’hat it was served upon the defendants. 

3. That he has disobeyed it. 

If these three points are proved, the defendant is to 
be punished under the second or the third para, of s. 188 of 
the Indian Penal Code according to circumstances. 

[ Bombay Act V of 1864 — Jurisdiction — -Disobeyiny order 
of public servant. ] Where the Maralatdar’s order was, ‘ that the 
plaintiff having possession of the premises, the defendants should 
not allow the water from his house to fall within the plaintiff’s pro- 
mises, ’ and, as the Mamlatdar states, the order was made under 
Bom. Act V of 1864, which gives him authority to decide regarding 
possession of premises, but not to order a person ‘ to abstain from a 
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certain act, or to. take certain order with certain property in hi® 
possession or under his management, ’ as mentioned in s. 188 of tho 
Penal Oode, the High Court reversed the convictions and sentences, 
as' the Mamlatdar was not legally empowered, under hombay Act' 
V of 1864, to pass the order which the accused were charged with 
disobeying. — Reg. v. Biun bin Vrruu, 3 B. H, 0. 11. Cr. 53. 

[ Bombay Act V of 1 864-— Order to Iceop n galeioayopen—- 
Disobedience of order. ] One Bapu Sakharam having complained; 
to the Mamlatdar of the City of Poona that the accused was pre- 
venting his right of way through hxs ( the accused’s ) own compound 
gateway, the Mamlatdar made an inquiry under Act V of 1864 
(Bombay), and, finding the complainant’s right of way proved, order- 
ed the accused not to obstruct the complainant in going and coming 
by his gateway, and to keep it open. The accused disobeyed this order 
by keeping the gate still beked. E. T. Richardson Esq., Magistrate 
E. P. at Poona, thereupon convicted the accused under s. 188 of 
the Penal Oode and passed a punishment on him. The case was 
referrerd to the High Court under s. 434, Or. Pro. Code ( Act XXV 
of IbOl ) by Hon’ble Mr. Justice Lloyd who was then Session Judge- 
of Poona with a remark that under the Bombay Act V of 1864 the- 
Mamlatdar had no authority to promulgate the order, and that dis- 
obedience to that order was not an offence under s. 188 of the 
Penal Oode. The High Court reversed the conviction and the 
sentence, — Reg. v. Khandoji bin Tanaji, 5 B. H. C. R. Cr. Ca.' 
21 . 

Editor’s note.— But under the present Act, however, a Mamlatdar 
c.an grant a relief in the case of disturbance of “ the usa of roads Or 
customary ways to fields. ” 

[ Bombay Act V of 1804 — Order directing to keep open a right- 
of way loa privy— -Disobedience of order, ]* An order pa^ssed by a 
Mamlatdar under Act V of 1864- ( Bombay) directing the accused 
to keep open a right of way to a privy, being in reality an injunc- 
tion to refrain from disturbing the possession of the parties, was, 
therefore, within the jurisdiction of the Maml.atdar ; and a disobe- 
dience of such order is an offence under s, 188 of the Penal Code. 
—Reg. V. IvaiSHNASHET bin NAiiAyANsiiET, 5 B. H. 0. R. Cr 
,0a. 46. ■ 

^ [ Penal Code ( Act JLV of 1860 ) .^5. 00 and 186—Vohin- 

tarihjohstriiGting a pubUc servant ia di sellar go of U$ duties— t. 
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Mamlatdar's decision— Execution hj a Surveyor under Collecior^» 
orders — Pullic functions —r Eight of .private defence, 1 A Mamlat- 
dai% in execution of a decree passed by him under Bombay 
of 1876j finding that there was no land corresponding to the bonnt- 
daries specified in the plaint, and the parties were joint owners aa4 
in j'sint occupation of the land in dispute, asked for advice' and ia^r 
atructions from the Oollector, who sent for the pa>p 0 rs in ■tlve case ' 
and issued an order to the Surveyor to execute the decree in a! papti-* 
cular way, by dividing the land. The Surveyor, attempting-, to. 
execute the decree, was obstructed by the accused, rfho was theretupon 
convicted of the offence of voluntarily obstructing a public servant 
in the discharge of his duties under section 186, Indian Penal Code; 

It was held that as the Oollector had no legal authority to issuo-the 
order to the Surveyor, in execution of the Mamlatdar’s decree-, the 
Surveyor, acting under that order, was not discharging a piuhli-c 
function, and the act of the accused was not an oSence against 
section 186, Indian Penal Code. It was further' held that the 
Collector’s order was so entirely ^l,Ura vires as to leave no room for 
the operation of either the fir.st or the second paragraph of section- 
99 of the Indian Penal Oode.—J/i re Tulsiram' Aujiina P'A.i)i.B.i 
I. L. E. 13 Bom. 168. : ■ • • *• ; - ; 

[ Possessory Sitit — Bombay Act III of 1876— -Disobedi- 
ence of the injunction — Power of the Mamlaidar to punish for con- 
tempt of Court — •Application . to High ■ Court under •exUraordinanj 
juris liction. ] Plaintiff obtained an injunction against -the defen, 
dant under the Mamlatdars’ Courts Act ( Bom. Act III of 1876 )i 
restraining the defendant from obstructing him in the exercise andl 
enjoyment of his right of way to his field through a piece of land 
belonging to the defendant. He .applied lo the Mamlatdar complain-' 
ing that the defendant obstructed him in the enjoyment of his right 
and askin'’*' the Mamlatdar to enforce the order or to grant sanction 

O , • • 

under s. ISS of the Indian Penal Code to prosecute the defendant or, 
to punish him for contempt of ' Court, The Mamlatdar dismissed 
the application, saying : “ Under the ruling of Qukkn Empress v. 

IJuwAPn.AvoA, Gr. E. 27 of 1896, this Court cannot order prosecu- 
tion under s. 188 of the Indian Penal Code. Also the Courlji- 
cannot take of its o\vn 'motion any steps in the. matter. ; 

The plaintiff applied to the High Court under its extra, 
ordinary juris’..Ucti'jn, contending zwier alia that the Mamlatdar 
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ought to hare either granted eanction under a. 188 of the Indian 

Penal Code for disobedience of his order or punished the defendant 
ior contempt of Court. 

Held, that as for sanction for a prosecution under a. 188 of 
the Indian Penal Code, the applicant ought to have applied to the 
District Court under the Criminal Procedure Code ( Act V of 1898) 
=8.195, cl. 7 ( e ). 

Held, also, that a Mamlatdar has no power to commit a person 
sto prison for contempt of Court for disobeying an injunction.— K avji 
Khandu V. S. B. Prasbr, 8 Bom. L. P. 638. 

22* Subject to the provisions of section 23, sub- 

o • i. u • section ( 2 ) and section 24, the 
Possession to be given „ u i . -i 

“without prejudice to ^ . y whom the Mamlatdar 
Tights of parties. gives possession, or restores a 

use, or in whose favour an in> 
junction is granted, shall continue in possession or use. 
until ousted by a decree or order of a competent Civil 
Court ( A ) : 

provided, that nothing in this section shall 

prevent the party against whom the Mamlatdar’s 
decision is passed from recovering by a suit in a com- 
petent Civil Court mesne profits ( B ) for the time he 
has been kept out of possession of any property, or out 
of enjoyment of any use : 

provided, secondly, that in any subsequent suit 
or other proceeding in any Civil Court between the 
same parties, or other persons claiming under them, 
the Mamlatdar s decision respecting the possession of 
any property or the enjoyment of any use or res[)ect- 
ing the title to or valuation of any crop dealt with under 
the proviso to sub-section ( 1 ) of section 21, shall not 
be held to be conclusive ( C ), 
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( A ) “ UNTIL OUSTED BY A DECREE 
OR ORDER OF A COMPETENT CIVIL 

COURT. ” 

The object of this Act is to discourage parties from taking 
the ia\T in their own handsi and from asserting their rights by 
force. The result of a suit under this Act is to restore to 
possession the party ousted by force, and to leave the question 
of title wholly untouched and open to the litigation in a regular 
suit* It hasy therefore, been held that when a regular suit to 
establish title and recover the land is brought against the 
party so restored to possession, the whole burden of proof is 
upon the plaintifi in such regular suit ; and, until he can show a 
title to the property, the Court will not look into the defen- 
dant’s title or disturb his possession (a). If he prove twelve 
years undisturbed possession antecedent to the ejectment under 
the summary order made under this section, this will be good 
title, sufficient at least to throw upon the defendant the burden 
of proving a better one ( b ). 

When a person ousted otherwise than by due course of 
law does not avail himself within six months of the summary 
remedy provided by this Act or the Specific Belief Act ( I of 
1877 ), s. 9, and afterwards brings a regular suit to recover 
possession, the question is whether the onui of proof lies upon 
him or upon the defendant. These two Acts provide a special 
and a summary remedy, and one may say that it was not 
intended to interfere with the rule Nallus commodum capere 
potest de injuria ma propria {o ), i. e,, no man should take 
advantage of his own wrong to shift the onus upon his adversary. 
On this point the rulings of the Calcutta, Madras and Bombay 
High Courts do nob agree. But it has been ruled by the 
Bombay High Court that when there is a conflict between its 
decision and that of any other High Court, then in this Presi- 

( a ) Mainodin V. (iaisH Ohaiidra, 7 W. K. Otr; Kul. 

230. 

(b) Bam Chandra Ohoudhri v. Brajanath Sarma, 3 
Beng. L. B. App. 109 ; Ballabi Kant Bhattacharjya v. Duryo- 
DUAN SiKDAR, 7. W. R. Civ. Bul. 89. 

(c) Broom’s Legal Maxims, 7th Ed., p. 227. 




■242 The Mamlatdaes’ CouETs Act. [Sec. S2,A:.; 

dency preference should be given to the former ( a ). Tn Da- 
dabhai Narsidasv. Thic Sob-Coelector of Broach (b), 
it was said that the law of India requires that in an action for 
■ejeotmen't the ordinary ' rul'e' that a plaintiff should always 
recover by the strength of his own legal title should always 
enforced. The reason for this is that the law of this country 
gives to a person who is dispossessed of property a remedy which 
the law of England does not provide ; and ' that if he does nob 
choose to avail himself of this remedy, he has no claim to the 
advantages which it would have secured to' him. This was 
followed in Lakshmibai v. VitHaL RAMCHAjinRA ( c ). Sub- 
sequently, however, in a Full Bench Judgment delivered -by ' 
Westropp G. J., in Pemraj Bhav-aniram v. Narayan Shiva-^ 
b am Khisti ( d ), it was laid down that possession is a good 
title against all: persona but the rightful owner, and entitleathe- 
possessor to maintain ejectment against any other person than 
:such owner ^Yho dis[)oasesses him. This was- followed ill Krishna- 
BAO YAStnVANT V. Vasudev Apaji Gi'Iotikar ( e ), in which 
Dad ABM At N A RSI I) AS V. The Sub-Collect OR of Bkoach 
■Tvas dissented from, and it w'as s'aid that the passage in the 
Privy Council Judgment in "VY is e v. Ami uu’n nissa Khatun 
■ had not the effect attributed to it by the Calcutta High Court- 
In Hanma'-trav V. Secriotaey of State foil India ( f) 
where the party suing was in possession,' it was held by Ranadk,' 
-J. that though a party may rely upon his previous possession, it. 
must’ be of such a character as leads to a presumption of title.. 
Mere previous possession less than the- Limitation Law ^equires^ 
is.insuihcient except in a possessory suit, and mere wrongful 
possession is insufficient to shift the burden of proof. The 
position here adopted is not clear. The case was , not one of 

( a ) Ananuapa V. Hanmant (iAwuA, irin. Judg. for 
1884, p. 67. 

( b ) 7 Bom. H. C. Kep. 83. ' ■ . 

(cj 9' Bom. H. 0. Rep. 53. 

■ ( d ) I.'L7^ 'k. 'fi Bombay 2:15. ' 

( e ) I; L. R. 8 Bym. 371, See also Field’s Law of Evidence 

5fchEd., 1894, p. 507. . -P: \ ■' 

(f) I. L, it. 25 Bom. 287 at 290 and 303.: . 
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dispossession. The plaintiff was in possession and sotiglife con- 
firtnation tliereof. Jenkins, 0; J . ( with whose jiidgmenfc 

Ranade, J., appeared to desire to concur ) had held that .section 
110 of the. Evidence Act obviously does not require posses.sion 
according to title, otherwise it is meaningless. It was therefore 
sudicient for the plaintiff to show possession to recover against 
the defendant unless the latter could show title. The question 
was whether he had shown it. If, however^ the plaintiff had 
been forcibly dispossessed more than six months before suit,. 

• t ' * 

the question then would have arisen whether proof of previous 
possession was sufficient. 

[Possession iiwier Mnmlatdat''s ord'er — Parly to continue xn 
possession until ejected by Cieit Court.'] This section gives to 
Mamlatdar’s Courts jurisdiction in case of dispossession, within six 
months from the date of such dispossession and relates to immediafe 
possession, 5 and under section 18 of Bombay Act III of 1876 the 
party to whom such immediate possession is given by the Mamlat- 
dar, or whose possession he shall maintain, shall continue in posses- 
sion until ejected by a decree of a Civil Court.-^BASAPA v. Laksh- 
M.APA, I. L. R. 1 Bom. 624. 

[ Suit to tel asi le Mamkitdads order, ] 'Though an order 
passed by a Mamlatclar under Bombay Act HI of 1876 m?iy be 
superseded by a decree of a Civil Court, a suit to set aside the order 
will not lie not being contemplated by s. 18 of the Act. — T uljauam 
Bxjauam V. Bam.vnji Khauskdji, I. L, R. 19 Bom, 830 ; S. C. 
Brin. Judg. for 1894, p. 354. 

Limitation. 

As under s. G of Act IX of 1871, which was in force 
when the Mamlatdars’ Act was passed, a period of Uraitiitioa 
differing from that pre.scribed hy that . Act could he specially’ 
prescribed for any suit, the Bombay Legislature enacted the 
provision contained in s. 21 of the Bombay Act IIIofl876>- 
In Act IX of 1871, Schedule II, Art. 46, there were the. 
words “ respecting the pos.session of propertg ” and “ to recover 
the property comprised in such order ; ” but these words were 
omitted in section 21 of the Bombay Act III of 1876 to make 
it applicable to the enjoyment of uses, &c. 

82 , 
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In 1877, however, the provisions contained in Art. 46 
Srhedule II of Act IX of 1871 were re-enacted in Art. 47 
Schedule II of Act XV of 1877. These provisions were not 
oo-cxtensive with the provisions contained in s. 21 of the 
Bombay Act III of J876. Yet they were not repugnant to one 
another, and conse(]uontly they might both stand together. 

In framing the present Act as the Legislature found 
that section 2L in the Bombay Act III of 1876 was redundant, 
they have not re-enacted it m the present Act. 

Article 47, Schedule II of Act XV of 1877 runs thus — • 

“ Art. 47. By any person bound by an order ( a ) respecting 
the possession of property made under the Oode of Criminal Proce- 
dure, Chapter XL or the Bombay Mamlatdars’ Courts Act, or by any 
one claiming under such person, to recover the property comprised 
in such order j three years from the date of the uual order ( c ) in 
the case. ” 

( a ) “By any Person bound by 
any order. ” 

[ Peraon notmnde o pdf'll/ — Jurisdiction — fjiniitation. ] A 
brought a suit in a Mamlatdar’s Court, under Bombay Act V of 
1864, to recover possession of certain land from B. C joined in the 
proceeding proprio mntn., and the Mumlatdar, on the lab May 1865, 
raa la an or.ler a\yii.rding possession of the land to 0. In an action 
brought by A against 0 in the Civil Court on the 18bh October 
18G9, 0 pleaicd limitation under aeciion 1, cl. 7, Act XIV of 1859, 
as the action was not filed within throe years of the dSlamlatdar’a 
order. Ildd that the action was nob barred by limitation, as 0 was 
nob properly a defendant in the Mamlabdar’s Court, and that, there- 
fore, the Mamlatdar had no power to make an order regarding 
— V'lsnvANATitRAV Kacheshvar V. Nauaykn niK Gopal Khaph, 
9 B. H. C. R. 424. 

\_ 'MA)rlgfignr in possession-^Ulgld of mortgagee io be put in 
possession— Limixttioii. ] K brought a suit against G to recover 
pussossioti of certain land alleging that the property was mortgaged 
to him by B, and that ho ( K ) was forcibly dispo-ssossed by the 
defendant on the Ub August 186.>. The defendant pleaded, 
alia, that the suit was barre I, nob liaving been brought within three 
years from the date of the Mamlatdar’a order, made on the 20th of 
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November 1S65 under Bombay Act V of 1864 on the applicatioa 
of the said B, and that a'? the Maralatdar’s order awarded possession 
to the defendants, it bound the mortgagor B and the mortgagee tho 
plaintiff, llehl that if the mortgagor had been in pessession within 
1 3 years and tho mortgagor gave the mortgagee the right to be put 
into possession, the mortgagee would be entitled to bring his action 
based upon the title of his mortgagor ] nor would he be affected by 
the circumstance of the mortgagor having subsequently made a fruit- 
less attempt to recover possession on dispossession by the defendant, 
in tho Maralatdar’s Court, and neglected to bring his suit within 
three years. As the mortgagor was in possossiorx within 12 years, the 
action was not barred. — IvaisusAJi Na,ua.yi5N v. Govind Bhaskah, 

9 B. H. C. R. 275. 

Vcivini'Ai — Injunction— •Stths^.qHdiit irfiopnos—Ijiinifniion, "] 
Tho defendant had brought his suit in tho jramlatdars Court merely 
as a tenant whose possession had been disturbed within the period 
of his tenancy, and it was a tenant entitled to present possession 
that ho had obained an injunction against 0. SuV)sequently tho 
plaintiff who derived his title from C, brought a suit against the 
defendant alleging a specific trespass in 1882 and did not allege any 
tonajicy or sue to recover possession on the ground of its termination. 
The Lower Appellate Court rejected tho claim on the ground that 
no suit had been brought by C within three years from the date of 
the Mamlatdar’s order. The High Court held that this omission of 
C to sue did not bar the plaintiff’s suit, and that tho case ought to 
have been dealt with only as one alleging a specific trespass in 
1882 .— Mahadeo Vasudeo V. Bapu mx Mahadji, Prin. Judg. for 

1888, p. 6. 

£ Orf/er without jurisdieiion— Person bound h/ order. '] A. 
person is nob bound by an order within the meaning of Art., 47 of 
Schedule II of Act XV of 1877, when that order was passed by a 
Mamlatdar without jurisdiction under Bombay Act III of 1876. 
See SKini.iNGAPA V. Kaiub\sapa, I. L. R. 11 Bom. 599. Tho 
plaintiff’s suit to redeem is, therefore, not time-barred.— Ha sanuit a i 
VALAD Dhondibhai V. Lakshman valad Raduuji, Prin* Judg. for 

1889, p. 55. 

[ Obstruction to pommon -f^uitfor injunction— Rejection of 
elaipi by MainlcUdar—Art. 47,Sch. IT, Act XV of 181 d — Lntuta-' 
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iion. ] The plaintiff sued for an injunction to restrain defendant 
frorn obstructing plaintiirs poaseasion. The Mamlatdar found that 
plaintiff was not in ppssesaioni and rejected tlie claim. The plaintiff 
brought p. .regular suit and in second appeal the High Court passed 
the following ; — . ' 

JuDOHENT. — The case turns on the meaning of &. 21 of the 
present Mamlatdar^a Act read with s; 47, Limitation Act, Section 
21 of the former Act read.alone ^would cover this case, but is it also 
covered by section 47 of the Limitation Act? Is the order in 
question “ an order respecti'hg the" possession of property?” Thef 
point tO‘ be decided by the- Mamlatdar was whether the plaintiff wa» 
entitled to an injunction to restrain the defendant from obstructing 
the plaintiff’s possession. Under s. 15 of the Act', the Mamlatdar is 
bound on such a claim tO' raise an issue “ whether the plaintiff was 
in possession, ” and to give a finding on that point. Tliat issue being 
found in the negative, the Mamlatdar made an order rejecting the 
claim. The elfecfc of this order was to confirm the defendant in pos- 
session, and as possession was also the basis of the plaintiff’s claim, 
we; hold on the authority of Rango v. RncHiv.A.i>AS ( 11 Bom. H, 0, 
R. p. 174 ) and Ohinto v. Vishnu ( Pria. Judig. for 1883, p. 131 ) 
that the order was one respecting possession and proper. — Annaji 
V muE V, Daji bin GANrAYiiAv, Prin. Judg. for 1889, p. 161. 

[ Suii' hjj tenant agairist third person-Sichseqnent suit htj land- 
lonl — Limitation^ ] In 1884, S, who alleged that he was the tenant 
of M, obtained an order of the Mamlatdar in his favour against K 
with respect to a piece of land, and K did not institute a suit against 
S within three years. In 1888 plaintiff sued to recover possession 
of the land from M on the ground that M was in posses.ston as 
tenant of his vendor- E and ns owner of the land, Both the Lo-wer 
Courts found that, aa the suit if brought by E would have been 
barred under a. 18 of the Mamlatdar’s Act ( Bombay Act V of 
1864 ), it was barred when brought by K’s assignee, the plaintiff. 
Held that as M did not derive liis possession from- S, K’s right to, 
sue him would not have been barred and the present suit was not 
barred. — Nyalchand Ganuaeam v. Eiiandu Sakhakam, Prin. 
Judg. fur 1891, p. 338, 

Person not bound h;! order'’ — ■Tjimitai'on. ] The land' in 
dispute wius situate at Ganje, in the Javali Taluka, in the District 
of Sutara, and originally belonged to Ohikue family. By a deed 



Sec. 22, A, (a).] 


247 


Bom. Act II of W06 , 

dated 4th July 1870 Rairijl bin Haibati Ohikne mortgaged the land 
toone Biji Moro.shwar. In,l876 Bapu bin Mahadaji, the presenb 
defendant, brought a posaeHsory suit in the Mamlatdar’s Court far 
an injunction against Ramji Ohikne and others to restrain them 
from interfering with his possession and enjoyment of the land. On 
the 9tli of October 1876 the Mamlatdar granted the injunctian 
prayed for holding that though the land belonged to defendants, the 
possession thereof was with plaintiff. On tlie 13th of July 1877 
Biiji Moreshwar obtained a decree on his mortgage, and in execution 
tliereof acknowledged that he had received [)Ossession of the land in 
suit from Rarnji Chikne. In 1883 the present plaintiff, alleging thsvt 
he was the assignee of Baji Moresh war’s right as mortgagee and of 
llamji bin llaibati Ohikue’s equity of redemption, brought a- suit 
to eject the present defendant on a special act of trespass. The 
suit was dismissed, the Court being of opinion that the Chikne.s had 
lost their right to the land in suic by their omission to sue for 
possession, within three years from the date of the ^fannlatdar s order" 
of 1876, and that the sale to plaintiff of the equity of redemption 
having been ma le after tlieir right to it had become extinguished 
conferred no right on plaintiff, In appeal the High Court confirm- 
ed the decree of the Court of first instance and left it to plaintiff, if 
80 advised, to seek his remedy against defendant as being formerly 
Chikne’s and subsequently his tenants. In the year 1888 plaintiff 
brought this suit as assignee of the rights of Baji Moreshwar, the 
mortgagee, and of the equity of redemption of Ramji Ohikne to re- 
cover possession of the land from defendants, alleging that defendant 
held it as tenant of the Ohikne family from year to year and that he 
had wrongfully obstructed his ( plaintiffs ) tenant from cultivating 
it, Defendant replied, inUr alia, that the suit was barred by limi- 
tation. The Subordinate Judge of Medba found that the suit was 
not time-barred. In appeal Rao Bahadur Jayasatya Bodhrao 
Tirmalrao, First Chass Subordinate Judge A. P., at Satara, confirm- 
ed the decree of the Court of first instance. On second appeal the 
Hicth Court decided as follows The plaintiff cannot^ stand in a 
better position than the Chikne family. The Mamlatdar s judgment 
shows that the defendant, whilst admitting that the land in question 
had been let by the plaintiff’s father to his father, claimed by long 
possession, whatever the exact nature of his title may be, to have ac- 
quired at any rate a right of permanent possession of which the 




248. 


Thk Ka-Mlitdars’ Courts Act. [ Sec. 22 , A, (a). 


Ohikno fiimily could nofe deprive him ; nud the effect of tho Maralut- 
dar’a order was bo maiataia the defondatib iu po-'aession ( directing 
the Chikne family nob to obabrucb hia poaseanion ) within the mean- 
ing of section 15 of the Mamlabdar’s Act V of 1864, and ao to coiiu 
tinue him in poasesaioii until ejected by a decree of the Oivil 
Court. Such was the effect of that section having regard to the 
several sections of the Act, although it is made clearer by the 
language of section 18 of the Act of 1876. It was, therefore, in- 
cumbent on the Ohikne family, who claim to treat him as a tennnbi 
will, to bring a oivil suit within three years as provided by clause 
46 of the Limitation Act of 1871, ami that nob having been done, 
the plaintiff, who derives his title as owner from that family, cannot 
now recover possession from the defendant, whatever may be tho 
precise nature of defendant’s title bo the possession. The defendant 
must also succeed under the Act of Limitation. Ever since the 
proceedings in the Mamlabd ir’s Court commencing witli the defen- 
dant’s suit in May 1876, the possession of the defendant, whatever 
may have been its nature originally, is shown, from what has been 
above stated, to have been distinctly adverse to the present claim aa 
against tho Chikne family and also the mortgagee who might have 
taken possession at any time under tho mortgage. As the pre.s 0 nt 
suit to obtain possession was not instituted till September 1888, 
is barred by the Statute. On both these grounds the decree of the 
Lower Court was reverserl and tho plaintiff’s claim was dismissed.— 
Bapu bih Maiuda-h v. M\HADA.n Vasuobv, I. L. II. IS Bom. 348 ; 
S, C. Prin. Judg. for 1893, p. 208. 

[ t (leci-Hon not binding on thoss not parties to it 

^SuU.—Law of Limitation. ] Plaintiffs, two brothers and one 
sister, being Mahomodans, sued the defendant who claimed under a 
permanent lease from their uncle, to recover their half share of 
certain land. In 1888 the first plaintiff ha 1 sued the defendant in 

the Mamlatdar’,s, Court to recover possession of tho land, and failed. 
Tho defendant had in that case set up the permanent lease. The 
present suit was brought more than three years after the date of the 
Maralabdar’s order. Both the lower Courts held that the entire 
claim of the plaintiffs was barred by limlbatioo. On second appeal 

by two of tho plaintiffs /irW that the other plaintiffs who were not 

parties bo the .'suit tefora the Mamlabdar, nor were represenbed in it,- 
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w.^re not bound by the order, and the law of limitation did not 
affect them. — S yad Mi;y\ Gur..\M Nabi v. Eahim; Mahombd Jaffbk 
B rin. Judg. for 1897, p. 276. 

[ Fos.fessor^ suit in Court — Nqn-appearanca of 

plaintiff and defendant — Order r ejecting the plaint — Suit in a Ciril 
C<)url-r~ Limitation. ] In a posaossory suit instituted in a Mamlat- 
dar’a Court neither the plaintiff nor the defendant; appeared at the 
hearing. Tha case was, therefore, disposed of by the Mamlatdar 
under the first part of s. 13 of the Miralatdars’ Courts Act (Bombay 
Act III of 1876 ). Held, that the order of the Mamlatdar vra« an 
order rejecting the plaint. 

A regular suit for possession having been brought in a Civil 
Court more than three years after the above order of the Mamlat- 
dar ; Held that the suit was time-barred under article 47, Schedule 
n of Limitation Act ( XV of 1877 ). — Pubushotam v. Chataroib, 
L L. 14 25 Bom 82 j S, 0. 2 Bom. L. R. 680. 

[ Math— Manager — Posseesorji suit in . hfamlatdar's Court in 
aperBonnl and private capacity — Subsequent civil suit in a rtpre- 
sentatire capacity — Art, 47, Sch. II, Act XV of 1877. ] The defen- 
dant took the house in dispute on lease from one Raghunathdas hia 
disciple, the pcesent plaintiff, brought a po-ssessory suit in the Mam- 
latdar’s Court against the defendant, and the Mamlatdar on the 6th 
May, 1581), dismissed the suit on the ground that by not producing 
a succession eertifio ite the plaintiff had failed to establish his title 
as heir to Raghunathdas. Subsequently the plaintiff, describing 
himself as the manager of the math, brought the present suit on the 
7th February, 1900, to recover. possession of tha house and rent oc 
damages for use and occupation. It was contended that the suite 
was time-barred under Art. Alt, Sch. II, of the Limitation Act (XV; 
of 1877 ), it being not brought within throe years from the date of 
the Maralatdar’a order : — ^ f 

that the suit was not time-barred under Art. 47, 
Schedule ir of the limitation Act ( XV of .1877 ), because the 
first suit in the Mivmlatdar’s Court was brought by the plaintiff in 
his personal and priv.ato capacity, while the second suit was brought 
by him as manager and on behalf, of the math. 

In connection with the property of a math there are two 
distinct classes of suits j those in which the manager seeks to enforce 
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his privafco anfl personal righfes and those in which he seeks to vin- 
dicate the rights of the math, . 

A math like an idol is, in Hindu Law, a judicial person capa- * 
hie of acquiring, holding and vindicating legal rights tiirough the 
medium of some human agency. When the property is vested in 
the math, then litigation in respect of it has ordinarily to be con- 
ducted by, and in the nsme of, the manager, not because the legal 
prtiperty is vested in the manager, but because it is the estjiblished 
practice that the suit should be brought in that form. Bub a person 
in whose name the suit is thus brought has in relation to that suit 
a distinct capacity ; he is therein a stranger to himself in his person- 
al and private capacity in a Court of law. 

An order in a Mamlatdar’s suit does not give rise to the bar, 
to which explanation ti of .section 13 of the Civil Procedure Code 
( .\ct rX of 188’i ) relates. — Bab.v.huao v. Lax.mand^s, I. L. R. 28 
Bom. 2 1 5 ; S. C. 5 Bom. L. R. 932, 

Editor’s nota. — If a person, who is a manager of a certain math, 
hii'img in tlie lirst iu.stjuiee a s\iit in the Mamlatdiir's Court ue a private i)erson 
Ksuiieealiug his character as a manager of the math, he ia a wrong-doer, and 
he should not bo allowed to take advantage of hi.s own wrong. Ho does neb 
appear before the Court with clean hands. Besides this the rule of law Is, 
that multi plichty «f proceedings should be avoided. Two reasons may be 
assigned for notalhiwing the second;: action the one, public policy, for interest 
roi pablicee ut sit finis litium ; the other, the hardship on the individu- 
al tl'iit lu! sliould be twice ve-ved for the same cause, nemo dobet 
bis vexari pro una at eadem causa. 

[ Rfijurtlon of plaint bif Mnmlatdai' — Suh.’^eqtient suit for, 
poKsessoin in, nrdinarfi Court on tifle — '■Art. 47, Sch, II of the Limita- 
tion Art ( A'V of 1877. ] A plaintiff suing in the ordinary Court 
on his title for the posses non of land is not bound by reason of 
anything in Art. 47 of the liimitation Act (X V of 1877 or section 
21 of the M ami atdar.s’ Act ( Bombay Act 111 of 1876 ) contained 
to britvg his suit within three yeitrs from the previous rejection of 
his plaint by a Marnlatdar in suit for the possession of that land. 
As a suit on title is outside the Mamlatdar’s jurisdiction, it isim- 
ipossiblo to hold tliat a mere rejection of a plaint by him can be 
treated as an order binding the plaintilT in reference to that which 
is the cause of action in a suit on title, — T ukauam v. Hari, I. L. 
li. 28 Bom. 601 ; S. C. G Bom. L. JR. G12. 
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( b ) “ Three years.” 

C XVI of 1838 — A person hound by order — Suit within 

three years. ] A Mamlatdar was competent to make an order as 
to possession under cl. 2 of s, 1 of Act XVI of 1838. Held that 
defendant, against whom such an order had been made in 1864, not 
having sued within three years, was precluded from asserting any 
title not acquired by subsequent possession. — B apu Khandu v, 
Baji Jivaji, Prin. Judg. for 1889, p. 305. 

[ Dispossession by MamlatdaVs order — Suit for partition — 
Limitation. ] Plaintiff, in 1376, filed a suit to establish his right to 
and to rscorer a fourth share of certain property which he alleged 
to be ancestrid. He stated his cause of action to have accrued on 
the 17th May 1871, on which day he had been dispossessed by an 
order by the Mamlatdar, male uivler Bombay Act V' of 1861. The 
District Court held that the suit was barred by Art. 46, Sch. II of 
the Limitation Act IX of 1871, Held by the High Court, on special 
appeal, that .Art. 46 did not apply to a partition suit and that the 
suit was not barred. — Bhaouji v. Aniaba, I. L. R. 5 Bom. 25 

[ Rejection of suit far possession by Mamlaidar — Rejection of 
subsequent regular suit for possession — Sait for partition — LiuiiUt- 
iion, 1 The plaintiff S sued N and three others to recover posses- 
sion, by partition, of his fifth share in a field No. 159, situated at 
the village of Gonde in the Taluka of Sinnar. In 1871, the plaintiff 
sued Y ( defendant Ho. 3 ) in the Mamlatdar’s Court for possession 
of the northern portion of the field in dispute under Bombay Act 

V of 1864, On the 11th August of that year, the Mamlatdar 
rejected the plaintilf’s claim and gave possession of the land to V. 
The plaintiffs thereupon brought a regular suit ( No. 1126 of 1871 ) 
for possession of tlie land awarded by the Mamlatdar to V, alleging 
that it had been allotted to him by partition. The Court on the 
20th October, 1875, rejected the phuntiff’s claim on the ground 
that no partition had taken place. The plaintiff, therefore, brought 
the present suit on the 5th February, 1878, for partition of the field 
in dispute and for possession of his fifth share therein. Defendant 

V pleaded, among other things, that the claim was barred by the 
previous suit ( No. 1126 of 1871 ), On appeal by the plaintiff to 
the High Court it was held that Art. 46 of Sch. II of Act IX of 
1671 was nob applicable to a partition suit (Bii.\Grji Evguuji v, 

3J 
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Aniab.s I. L. R. 5 Bom. 25 followed. Held also that the present 

.uit for partition was not barred by the previous suit which was 
hroucdit to establish the plaintiffs sole right to the lands in ques- 
— Shivuam V. NAriAYAN, I. L. R* 5 Bom. 27 , S. . no* 
Judg. for 1880, p. 212. 

lJ)imiss„l of sidt 5,1/ Mamlaldm—Confmimaon of the de- 
fendant inpoesesmm-HidlJof the mme property in the Cted Covrl 
^—Umitalim.] The plaintiff sued the defendants in the Mam a - 

(lar’s Court tor certain property in lb72. The plamti wan e o 

XV itlHlra,y this suit. But the Maralatdar did not allow the plaint.ff 

to withdraw ; but on the ground that his eltdm was not proved d.s- 
missed it. The plaintiff did not thereafter bring his suit in a Civil 
Court until 18§0. lid, I by the Higli Court that xvlion a plaintiff 
claims in any Court possession of a piece of ground, and ins claim is 
dismissed for lack of proof, the effect of the Court’s order dismissing 
the claim is necessarily to confirm the defendant in possession. As 

the present suit was not brought until 18S0, the claim was h.m ■ 

by Art. 47 of Sell, II of Act XV of ) 877 .- 0 „.nto Oanssu Bns« 

V. Visllso UauBsu Biiatb, Prin. Judg. for 1883, p. 131. 

r MamlMdar's order for jwssession— Soil <0 eel aside the order 

-Extinction 0 ] remedy-'me h, prescription-Sa.l for pa,t,tion 

LiudlaAm. ] A sued U before the Mamlatdar for the possession of 

certain property, and in 18114 the Mamlatdar decided 111 favour of 
u did not sue to set aside this order within three years, but in 
U^^ U and his brothers obtained possession of the property, and 

they ’have been in possession ever since. In 1886, 0, the assignee of 
A Led 1) and his brothers tor partition. Held, that as it has a - 
tvs tan held in Bombay that Act XIV of 1859 did not repeal 
rLtion which emsted in lleguiation V of ^ 

acquisition of title by proscription, it was only 

which the possession was of such duration as to come xvuhin that 

He,. ulatiou that the original title was extinguished m 188,. i e 

totitle of D. and his brothers was not '=f ’ ‘^Tt LlIV of 
comedy for asserting it was barred umim c,J o s of Act XIV of 

1859, and tlieir possession m IbTi- could be ruci 

subsisting Utle.^^ the partition of property eomprised in a Mmnlat- 

dar’s order, is not a suit to recover such property under s. 1, cl. ot 
Act XiV of 1859 .-— Rausiirim JktiiM'B v. lUKiiMa 
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Khandu, I. L. R, 15 Bom. 299 ; S. 0. Prin. Judg. for 1890, p. 
310. 

[ Finding by Maynlatdar as to ‘possession — Subsequent cnn- 
tr ary finding by Cibil Court — Mamlat lar's order not cimclusii-e — • 
Suit by party against v)hom Mamlatdar's order made — Limitation, ] 
The plaintiff brouglit this suit to recover possession of certain land 
which had belonged to her nephew, and of which after his death itx 
1878 she had assumed the management. In 1881 she brought a , 
possessory suit against the first defendant in the Mamlatdar’s Court^ 
which suit was dismissed in January, 1885, the Mamlatdnr holding 
that she had not been in possession. In a civil suit, however, which 
( pending the proceedings in the Mamlatdar’s Court ) she had filed 
against the first defendant in the Court of the Subordinate Judge of 
Haveri, the Judge found that she had been in possession since 
18^0, and awarded her damages against the first defendant ( who 
was held to be her farm servant ) for crops which ‘ had been taken 
away by him. In 1887 the second defendant as mortgagee from 
defendant No. 1 obtained a decree against plaintiff in the Mam-' 
latdar’s Court awarding him possession of the land, ‘‘and in execution 
of that decree the plaintiff was dispus-sessed in December 1887. In 
1890, the plaintiff filed this suit to recover possession and for mesne 
profits since 1887. The defendant pleaded that the plaintiff had no 
title to the land and that the suit was barred by limitation, inas- 
much as the plaintiff had not brought a suit to establish her right 
within three years after the Mamlatdar’s order in 1885 dismissing 
her possessory suit. Held, that the Mamlatdar’s order of January, 
1885, had no conclusive effect and was rendered ineffectual by the 
subsequent decree of the Civil Court ; and as the plaintifi continued 
in possession, notwithstanding that order, down to 1887, the present 
suit was not barred by limitation, and neither her remedy nor her 
right to the land was extinguished. — Held also, that the plaintifi’a 
possession prior to 1887, confirmed as it was by the decree of the 
Civil Court in 1885 and by the finding of the lower Court of Appeal 
in the present case, must prevail against the defendant, who claimed 
through piaintiff’s farm servant only and whose possessien com- 
menced with the disturbance which compelled the plaintiff to bring 
the suit. 

Possession is p)mna faefd evidence of title and is primarily 
exclusive, and it is for him who impugns this exclusive title to show 
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t-hat tlie possessioa originated in a way not tO' affect his own right. ^ 
Kuishnachakya v. Linoawa, I. L. R. 20 Bom. 270 ; b. 0. Priii, 
Judg. for 1895, p. 38. 

[ M&mlaida'i^s decision binding agnCiist actual porftj to suit 
—Order against Muhhtyar how far binding against j>rinci}>al— 
Art. 47fSch. II Act XV of 1877. ] Plaintiff Janabai broughfe 
this suit in the year 1895 to recover possession of certain land's 
together with mesne profits, alleging that the deceased father of 
defendants 1, 2 and 3 was her yearly tenant who paid her the rent 
ttl'l the year 1894 and that he refused to quit the lands though a 
notice was given to him’. Defendant 4 was made party to the suit 
jis he was in possession of a part of the property' in suit. 

Defendants 1 and 2 contended infer alia that they held the 
lands in suit as Mirasi tenants at a fixed annual vent : that the 
adopted son of plaintiff and that of Gangabai the widow ef one 
Parashrani who were interested in the lands- *wer 0 necessary parties 
and that this suit was- barred by limitation as defendant 2 had o-b- 
tainedin the year 1890 a decree for injunction from the Mamlatdar 
directing plaintiffs Mukhtyar Ramchandra to refrain from interfer- 
ing with his possession of the lands in dispute and no att.empt had 
been nuvde to set aside that decree within three years from its 

date. 

The Subordinate Judge awarded plaintiff possession of the 
lands together with raes-ne profits. Q’he District Judge reversed 
this, decree and dismissed the suit on the ground that the suit not 
fmving been brought within three years from the date of the Mam. 
latdar’s- order of the year 1890, was ban-ed by Article 47 of the 
Limitation Act. On second appeal against this decision by the 
adopted son of Janabai deceased the High Court passed the follow- 
ing 

J’ud( 7 wenA— “-The suits in the Maral'atdar’s Court decided in 
1890 were brought by the second defenda-nt against Pv.amehandra 
Sakharam with the result that the latter was enjoined to refrain 
from interfering with the defendant's possession of the lands in dis- 
pute. Bamchandra was the vat-raukhtyor of the present plaintiff, 
but it does not appear that he was sued as such, probably ho was 
not, since it is necessary, under tho Mamlatda-r’s Act,, that a suit 
shall be brought against the actual person causing obstruction.- Th® 
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pfesent Suit was brought by the plaintiS to eject the defendants from 
the same lands on the allegation that they vrere her tenants and that- 
they refused to quit after due notice. The District Judge thinks that 
the plaintiS was bound by the order passed against her Mukhtyar 
since she was effectively represented in the proceeding before the 
Mamlatdar, and that her shit is barred since she has taken no steps to 
avoid the result of the suit within three years. We do not agree with 
him. The only person bound by an order under the Bombay Mamlat- 
dirs’ Courts Act would be the actual party to the suit, because the 
order cannot aSect or be executed against any one else, as has been, 
repeatedly ruled by this Court. This view of the case makes it un- 
necessary for us to consider whether Article 47 of the Limitation Act 
would apply at all to an order granting an injunction only, and 
whether, if section 21 of the Mamlatdar’s Act were relied upon, the 
ruling of this Court inMAHAoisv v. Bapo (Prin. Judg. for 1888, p. 6) 
would not govern it. Apparently, the latter is a very similar case ta 
the present one in which the defendani’s suit before the Mamlatdar 
was brought in his capacity as a tenant entitled to the possession of 
the land for the term of his tenancy, and he admitted that his land- 
lord was Parashram, who is said to have been a co-sharer with the 
plaiutiS in the land in suit, and whose title the plaintiS has now 
become possessed of. Here, too, as there, the cause of action has- 
nothing whatever to do with the order of the Mamlatdar, but is 
founded on a distinct cause of action, which arose, only on the 
refusal of the defendants to obey the notice to quit given after 1894, 
Wo reverse the decree of lower appellate Court and remand the 
appeal for retrial on the merits.— Janabai Kom Nausixosao Sihkdes 
V. Appaya bin Satteppa Bavachi, Prin. Judg. for 1898, p. 234. 

(c) “ From the date of the final order. ” 

The date of the Mamlatdar’s order will not always be 
the date of the Jjjial order. If the Bigh Court, in the exercise 
ofits extraordinary jurisdiction, call for the papers of any case, 
then the date of the final order will be the date of the order 
passed by the High Court. 

[ Sait for exclusii'f! possession— Subsoqmnt snit for parMwn 
audio set aside the Mamhldar^s order— Res judicata— Cause of action 
—rAmitaiion.] A, against whom a Mamlatdar’s order Iwadbeen 
passed under Bombay Act III of 1876 declaring that he had wrong. 
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fully dispossessed, B of the land; ia dispute ; and ordering him to 
deliver up possession, subsequently filed a suit for a deelaration that 
the property belonged exclusively to him, giving aS' his cause of 
action the Maralatdar’s order, and failing in that suit filed a furtlier 
suit to set aside the same order of Mamlatdar and to obtain a share 
in the land by partition. Held, that A was as much bound by 
the Mamlatdar’s order in the one suit as in the other, since, relating 
as it did to the whole land, it was a direct bar to bis rights 
whether as sole or co-owner, and that he could not shift tlie date of. 


hii cause of action froin the order of the Mamlatdar awarding, pos-. 
session to B to a subsequent date on which B was actually put into 
possession under the order. — Bai Luni t, IIaji Bavanji, r'rin- 


Judg. for 1893, p. 


559 

\ B )“ MESNE PROFITS.” 


These words mean profits derived from land wb Isfe the 


possession of it has been improperly withheld (a). 

( C )“ SHALL NOT BE HELD TO BE 
CONCLUSIVE.” 


[ Mamlatdar's order— Eouhnoe of possession. ] A Maml it- 
dar’s order is not conclusive evidence of the facts of possession and 
dispossession between the parties. See Basaua v. Larsiimapa ( I. 
L.R. 1 Bom. 624: ) ; Lillu iun Raghu-siiet v. Annaji Fauasiiham,: 
I. L. U. 5 Bom. 387. 

[_ MamJatdads decision — Evidence of possessin7i. ^ In a suit ‘ 
to recover possession brought within G months from the date of 
dispossession, the Mamlatdar’s decision, in a proceeding under Bom- 
bay Act V of 1864, that the plaintiff was not in possession, is not- 
conclusive, — •Mudkapa Tayapa v. Bingapa Basapa, t rin. Judg,' 


for 1877, p. 115. 

[ Mamlatdar’s decision— l^vidence of pnssessiosi— Proof of 
title in Civil Court. ] The decision of a Mamlatdar, deciding that, 
a defendant has a right to possession founded on previous possession, 
is binding on the Civil Court, and a xjlaintiff can only succeed by 
establishing a title superior to that of the defendant.— I rin. Judg 

for 1875, p. 239. 

[ Possession given.hj Mamlatdar — Evidence of title.'] The 
possession awarded by a Mamlatdar is prima facie proof of title.— 
Prin. Judg. for 1875, p. 289. 

(a) Wharton’s Ijaw Lexicon, 10th Ed, 


. 4 . 
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[ Act XVI of 1838— Bom. Act V of 1864-^EffeCtof order. ] 

The second proviso in this section which enacts that the "Mamlaldar’s 
order is not to be conclusive respecting possession of property or the 
enjMjinent of any use, is introduced p'o majori cantela, and it does 
not afford any inference that under Act XVI of 1838, or Bombay 
ActVoflSGl, it was conclusive.— Basapa t?in Murtiapa v- 
Lakstimapa bik Maritamapa, I. [j. R. 1 Bom. 621, p. 627. 

[ Rejection of plaint — 5. 18, Giv’l Procedure Code- Res judi- 
cata— S, 9 of the Specific Relief Act. ] The rule of res judicata is laid 
down in a. 13 of Act X of 1877, and the rejection of a plaint under 
s, 13 of Bombay Act III of 1876 is a hearing and final decision of 
the suit within the meaning of s. 13 of the Civil Procedure Code. 
Consequently a plaintiff, whose plaint has been rejected for default 
in the Mamlatdar’s Court under Bombay Act III of 1876, is debar- 
red from bringing another possessory suit on the same cause of action 
in the Civil Court under s. 9 of the Specific Relief Act, 1877. 
Ramchanora LAciimAM Marwadi v. Bhiicubai Mard Abaji, Prin. 
Judg. for 1882, p. 160. 

[ Dismissal of suit hji Mamlotdar — X IS of Bombay Act III 
of 1S7S—S. 28 and Art. 41 of Act XV of 1877— Effect of Mamlat- 
dads decision. ] In 1883 the defendant’s predecessor P sued 
plaintiff’s tenant A in the Maralatdar’a Court, alleging that A had 
disturbed his possession by piling sweepings upon the land in dis- 
pute, and asked to be protected in his enjoyment of it. He did nob 
appear on the day fixed for the hearing, and the suit was dismissed 

under s. 13 of Bombay Act HI of 1876. He did not file a suit to 

set aside this order. In 1890 the defendant sued A in the Mam ^ 
laidar’s Court in respect of a further placing of rubbish on the land, 
and obtained an order, after which A removed not only the further 
deposit of rubbish, but also the original heap. In 1891 plaintiff 

sued the defendant in ejectment. The latter denied plaintiff’s title 
Plaintiff contended that by the combined operation of Article 47 
and 3 . 28 of Act XV of 1877, P after three years from tlie date of 
the Mamlatdar’s order in 1883 lost his title to the land, which then 
became vested in A, Held that the suit not being to have it declar- 
ed that A or the plaintiff is entitled to deposit rubbish on the land, 
bub being on the title by the plaintiff to eject the defendant, is nob 
affected by the decision of the Maralatdar in 1883, except m so tar 
as the proceedings and decree in his Court in 1883 can be relied on 
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as proof of title in A or the plaintiff.— R ajaram V. Ganesh Hari, 

1. L, R. -21 Bom. 91 ; S. 0. Prin. Judg. for IS^S, p. 367. 

[ Kahulni/at—Genuinenfins— Suit for rent^Mamhtilar's dr.- 
cn's'ioft ior plaintiff — -S. IS, Rr.fjul ition A VII of 1831 Act A 1 1 of 
1S38—S. 13, Act XIV of 18S2-~S%dl for posscsnon bi/ plaintiff' in 
a Civil Court— Res judica'a. ] In 18G4 the plaintiff filed a suit in 
the Mamlatdar’s Court to recover certain rent due under a kabulyat- 
The defendant denied the existence of the kabulayat. ffhe Mam- 
latdar held it to be proved and awarded the phdritiff's claim. 

The plaintiff in 1892 filed a suit to recover possession of the 
bind with a small balance due for assessment and the swamitua 
( premium ) for the three years preceding suit. The defendant 
contended inter ulici that he did not execute the rent-note, Ihe 
Subordinate Judge held that the execution of the rent-note was 
judicata by the Mamlatdar’s decree of 1864-. The Di-strict Judge 
held that the issue between the parties was not res judicata. On 
this point the decision of the High Court is as follows . -■ 

The first question to be determined, therefore, is as to the 
force and effect between the parties ot the decree passed by the 
Maralatdar in 1S04. At that time the Collector, under Bombay 
Regulation XVII of 1827, s. 3 1, was vested with the Civil cogni- 
sance of all disputes regarding rent for the current or former year 
which the farmer on the one hand or the ryot on the other might 
desire to submit to civil adjudication. Regulation VI of 1830, s. 
5 gave an appeal from the decision of the Mamlatdar to the 
Collector, and in suits of the value of more than Rs. 1,000 an 
appeal from the Collector to the Sadar Diwani Adalat and in all 
suits a special appeal to the latter tribunal. In 1864, the Rexenuo 
Courts had thus plenary jxxrisdiction in all rent suits, but thu 
cognisance of suits for the pO'se.s8ion of land had then been taken 
from thorn by Act XVI of 1838. 

The, cause of action in the suit of 1864 was the non-payment 
by the defendant of the rent then due. The plea of the defendant 
in substance raised tlie issues whether the lease bad been executed 
by the defendant and whether it was binding upon him. The latter 
question ^Yas not indeed directly raised, but it was a matter which 
might and ought to have been ground of defence in that suit, and, 
therefore, must bo dec'iuod to have been a matter directly and sub- 
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stantially in issue in ifc : Explanation II of section 13 of Act XIV 
of 1882. Ifc is plain, therefore, that the validity of the lease in 
question was adjudicated upon in the suit of 1864, and if the Court 
which decided ifc was a Oourfc of concurrent jurisdiction with the 
Court which decided the present suit, ifc is manifest that the validifcy 
of the lease could not now be called in question. - 

The test laid down in section 13 of Act XIV of 1882 to deter- 
mine whether trying Courts are Courts of concurrent jurisdiction wheri 
applied to the present case is : “ Could this suit have been brought 
in the Mamlatdar’s Court” ? The answer must be in the negative. 
In this suit the questions directly at issue are the defendant’s title 
to the land and the right of the plaintiff to evict him from it. The 
Mamlatdar could not have entertained in 1864 a suit, of that nature. 
His jurisdiction extended only to disputes as to rent, and though in 
deciding such disputes he incidentally decided the question of the 
defendant’s title to the land against him and in a sense favourable to 
the plaintiff, he only did so incidentally. Ho had no jurisdiction to 
determine it directly, and his decision upon the question is not bind- 
ing in the present suit. Tive Privy Council ruling in Khugowlkk 
Si NO V. Boss E IN Bxix ( 7 Beng. L. R,, p. 673 ) cannot, we think, 
be distinguished from the present case, see pp. 679 and 680. 
Boistub Churn v. Tuahee Ram ( 15 W. R. p. 32 ) and Merr 
Babur Ali v. Shaikh Dowlut Ali ( 19 W. U. p. 217) are also 
axifchorifcies to the same effect. These were decisions under Act X 
of 1859, but the Jurisdiction of the Collector under that Act 
was similar to that which the Collector in 18G4 exercised under the 
llombay Act. — Hath Anant Joshi v. Lakshman Haui Patel^ 
Prin. Judg. for 1896, p. 189. 

[ ]\[amlakkir‘’s award- Excc%ition — Dispossession of a third per- 
mn — Ilemedy of person so dispossessed.'] G got a decree for posses- 
sion against P in a Mamlatdar’s Court. In execution the Mamlat- 
dar directed the ouster of' 0, who was in possession and who was 
nob a party to the decree. that the Mamlatdar’s order fur 

execution of the decree by the ouster of 0 was without juri3<lict.ion, 
and that it should be set aside under section 622 of the Civil Proce- 
dure Code ( Act XIV of • 1882 ). If C is actually dispossessed 
under that order, his remedy to recover possession is by suit either 
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before the Mamlatdar or in a Oivil Court.— O hikaya v. Gangava, 

I, L. la. 21 Bom. 775 ; S. 0. Prin. Judg. for 180G, p. 194. 

[ Decree for posee&sion hy Head Karkun — tSiib sequent decree 
for possession hy a Mnmlntdar. ] A decree under the Mamlatdars’ 
Act, having been passed by a Head Karkun having jurisdiction in 
the matter, confirming one in possession, a Mamlatdar cannot pass 
a second decree depriving him of such possession. He is entitled 
under s. 18 of the Mamlacdars’ Act to be continued in such posses- 
8i(jn until ousted by a decree or order of a Civil Court. — B him.h 
bin Sakhaham V. Gknu BIN Aku, Prin. Judg. for 1898, p. 71. 

23- 0) There shuU be no appeal (A) from 
* any order passed by a Mamlat- 
Bar of appeal. dai’ under this Act. 

( 2 ) But the Collector may call for (B) and 

examine tlie record of any suit 
Collector’s power to under this Act, and if he consi- 
revise Mamlatdars pro- proceeding, finding 

ceecings. order in such suit is illegal or 

improper, may, after due notice to the parties, pass 
such order thereon, not inconsistent with this Act (C), 
as he thinks fit. 

(3) Where the Collector tabes any proceedings 

• under this Act he shall be deem- 
Oollector deemed to 150 ^ Court (D) under this 

be a Court. 

( A ) “NO APPEAL.’’ 

As the posse.ssion is merely meunt to bo temporary and 
to be carried out only until tho dissatissfiod party should obtain 
a decree or order of the Civil Court, it was thought advisable 
that no appeal should lie from the decision of the Mamlat- 
dars. 

(B) “ BUT THE COLLECTOR MAY CALL FOR.” 

Under the Bombay Act III of 1876, the Collector had no 
power to interfere with the Alainlatdar s order either by way of 
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revision or by way' of reference to the High Court (a). But 
uuder cl. 2 of this section power is given to the Collector to 
revise the Miainlatldar’s proceedings. Yet he has no power to 
make a reference tto the High Court. 

If a forum ^s provided into which people can easily go, 
they are sure to goj^there. Thus the desired summary character 
of the procedure wih|. be destroyed. This will involve consider- 
able expenditure Which it is desirable to save. If an 
application be rnac^e to the Collector, it will in most 
cases be necessary for\ him to call for and scrutinize the 
papers. When one considers that it is almost certain that 
applications for revision\ will be the rule and not the exception, 
it may be judged at oiicelwhat an enormous addition will be 
made to the work of the Collector, who, like the Mamlatdar, 
but in a greater degree, is allready overburdened witli work. No 
officer can, physically spea.king, work more than a certain num- 
ber of hours in the day and h'|'ter the limit of his powers is 
reached any extra time given ' 1:0 one duty is taken from another. 
Therefore if a considerable amount is added to the Collector’s 
work, the efficiency of his work! in other branches is almost 
bound to suffer. It might be sailed that a Collector would nod 
interfere except in cases where \ interference was nacessary. 
But before the Collector comes to that decision conscientiously 
he must look into the papers, an^ this involves farther time 

and trouble fb ). \ 

(C) “ NOT inconsistent WITH THIS ACT.” 

The Collector is bound by s. 19 to confine himself to the 
determination of the is.sues mentioned in |:hat section. He has 
no power to take any additional evidence! or to remand the 

' ^ “ \ 

(a) Ravlojirao v. Satu, . Prin. l.Tudg, for 1879, p. 5 ; 
VouA TsabaTjLI V. Dauuhai Mitsabhai, I. L.l B, 14 Bora. 371 ; S. 
C. Prin. Judg. forT889, p. 266 ; Satu eini Krdari Kiiambya v. 
Shiviiambhat bin Babaji Bn at, Prin. tliudg. for 1894, p. .o2 ; 
PaXdoo valad Mabhabi v. Bhavdu vai.ab Maiiadu, I. L, R. 21 
Bom. 806 ; S. 0. I’rin. Judg. for 1896, p. 195. 

( b ) See the Legislative Proceedings published in the Bom- 
hay Gove rnment Gazette, dated 26th September 19Q6, Part VII, 
page 205 ei sp,q. 
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case to the Mamlatdar for further inquiry, ite cannot make 
any order as to costs ; for sub-s. 4 bf s. 19 anti’; says that the 
costs shall follow the decision. The Colloct'or can interfere 
with the Mamlatdar’s proceedin,£f, finding or brderonZ?/ if there 
be ixnj illegality or impropriety ; and he is required to pass and 
order strictly in conformity with the provisions of this Act. 

There is no express provision for tb.e, recovery of the 
costs in the Collector’s Court. I 

As to the execution of his order reg< 7 irding the restoration 
of possession, use or the grant of in junctioh or the recovery of 
costs, it appears that the provisions contained ins. 21 will, 
mutatis mutrnulin, apply to it. Hut | unless there is some 
express provision, the law is imperfect). 

There should be some provisio/n for the stay of execution 
by the Mamlatdar of his order until /the decision of the Cob 
lector in cases under revision, or of the High Court in the 
event of its exercising its extraordipary jurisdiction in any 
case. / / 

(D) “SHALL BE DEEMEI?/ TO BE A COURT UNDER 

THIS ACT.” 

Under the former law a , 'Mamlatdar was not subordinate 
to the Collector and therefore the Collector had no authority -to 
grant sanction for the prosecution of a person for having given 
false evidence before a Mamlatdar (a). But now under this 
section a Mamlatdar is subordinate to the Collector and under 
cl. (3) of thi.s section the Collector is a Court- The Collector 
is, therefore, for the purposes of this Act, a Civil Court; and 
can, therefore, give sarVetion for the prosecution of a person 
under s. 195 of the Criirainal Procedure Code for any offence 
mentioned therein and committed either before a Mamlatdar 
or before himself. • • 

Since, as mentioned above, a Collector is a Civil Court' 
the HighCourt can cyi for the proceedings before him in the 
exercise of its extraordinary jurisdiction under s. 622 of the 
Civil Procedure Codef 1882, and pass such orders as may seem 
proper and equitablf. 

(a ) Keo. V. Dhondi Sihvham, Statement of Xlom. Cr. 
Eul. 2l3b, Nov., 1876. 
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The power of the CoHector to apply to the> . : / 
High Court under ' Sv -50 of the 'Indiani' 'V' 

" ' Stamp Act. ■ 

[ Adviission of unstamped docimmf m exide}ie0-’-s,,5O of Aei 
I of 1879 — Re/nrence hp Collector. ] As no appeal or reference lies to 
the High Court from the Court of the Mamlatdar,, it is -no^ open 
to the Collector to make an application to the High Court under s. 
50 of the Indian Stamp Act, in reference to a document rece\v^ed in 
evidence by the Mamlatdar. — Dayalj! Khandubhai v.. Vamait 
SuHiDHAn, Prin, Judg. for 1897, p. 118. 

The Extraordinary Jurisdiction 
of the High-Court. 

The High Court may call' for the record of any case iii 
which no appeal lies to the High Court, if the. Court by which 
the case was decided appears to have exercised a jurtsdictiori 
not vested in it by law, or to have failed to exercise a Jurisdic- 
tion so vested, or to have acted in the exercise of its jurisdiction 
illegally or with material irregularity; and may pass such 
•order in the case as the High Court thinks fit (a). This ap- 
plies to the Mamlatdars’ Courts in the Bombay Presidency (b). 
Where a lower Court has jurisdiction to decide a question of 
law or fact, the Higdi Court has no power to interfere on revi- 
sion with the decision on those questions ( c ). 

Applications to the High Court for the above purpose 
should be made without delay ( d ) ; otherwise the High Court 
will not interfere ( e ). 

A Collector cannot make a reference under vS. 622 of the 
Civil Procedure Code, inviting the High Court to set aside a 
Marnlatdar’s decision in possessory suitf'f). 

( a ) S. 622, Civil Procedure Code, 1882. 

( b ) Nana Baya.ti v. Panduhang Vasudev, I. L-. E,' 9 
Bom. 97 ; S. C. Prin. Judg. for 1884, p. 234. 

(c ) Kiushna Mohini V. Keuar Nath, I. L. K. 15 Calc, 

446. ' 

( d ) Duroa Prasad v. Shbo Chauan, L L. E. 4 AIL 
154 ; Balmukund v. Shbo Jata.n, I. L. R. 6. All. 125. 

(e ) Radha Mohun v. Raj Chandeu, 22 W, R* ; 
Biicggobutty V. Money, 2 G L. R. 545. 

(f) Pa«du V. Bhavdu, L L. R. 21 Bom. 806. 
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The High Court will not exercise its revisional jurisdic- 
tion as long as there is any other remedy open to the applicant 
< a ). When it is open to the partievS aggrieved to estal)lish 
their right by a regular suit, the High Court will not interfere 
( b ). In a suit for possession when the Mamlatdar had not 
declined jurisdiction, but had considered the materials before 
him and come to a conclusion, the Bombay High Court declin- 
ed to interfere, holding that the aggrieved parties’ remedy lay 
in a separate suit ( c ). 

The expression “ material irregularity " in s. 622 means 
an irregularity in procedure which has produced error or defect 
in the decision of the case upon the merits ( d ), Treating the 
delivery of a summons by post to a person not shown to be 
the defendat»t as good service is a material irregularity ( e ). 
The High Court will not sot aside the judijment of a lower 
Court upon a mere technicality ( f ) ; or upon mere irregulari- 
ty, unless a failure of justice has occurred ( g ). 

[ Mamlaldor'a Court — JSxiraordinari/ juriadiclinn of JJioli 
Court^Power of SuperiiiUndence — Rog. II of 1S27, s. 6, cl. 2 — Stai. 
Si 25 Viet. Cap. 104, s. 15 — Bombay Act V of 1864. 1 A suit 
was brought by Sonu against Mahadaji Govind for restoration 
of possession of certain immoveable property and the Mamlatdar 
ordered possession of the disputed property to be restored to Sonu. 
An application was made to the High Court for the exercise of its 
extraordinary jurisdiction on the ground that as the suit was filed 
more than six months from the time of dispossession, the Mam- 

fa) Guise v. Jaisraj, I. L. R. 15 All. 405; Goi’ai. 
Das V. Alafkeian, I. L. R. 11 All. 383 ; Siiko Puasad v. 
Kastura IvuAU I, L. R. 10 All. 119, But see Ghulam Siiabbiu 
V. Dwakka Prasad, I. L. R. 18 All. 163. 

(b) Bhundar Panda V, Pandol Pos Pat in, I. L. R. 12 
Bom. 221. 

( c ) Kashinath V. ISTana, I. L. R. 21 Bom. 731. 

( d ) Badami Kuar Dmu Rai, I. L. R, 8 All. Ill ; Sew 
B ux V. Sum Ohunder, I. L. R . 13 Calc. 225. 

( e) Jaqoannath v. Sassoon, I. L. R, 18 Bom. 60G. 

( f ) Astiarfi Lal V. Deputy Oommissionku of Baua Ban- 
Ki, I. L. R. 22 Calc. 729 ; S. 0. L. R. 22 I. A. 90. 

( g ) BlSliNOCliUNWiR V. SuOSHEB MoHUN, 22 W. R. 277. 
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lafcdfir had no jurisdiction. It was contended by the opponent that 
the power vested in the Sudder Devvance Adawlut by cl. 2, a. 5 of 
lleg. II of 1827, was to be exercised only in the case of Courts 
which that Regulation constituted and not in the case of Courts 
constituted by any other law, and therefore the Mamlatdars’ Courts 
are not subordinate Civil Courts within the meaning of that Regu- 
lation. The judgment of the High Court was delivered by — • 

Sargent, C.J. : — * * * What is called the extraordi- 

nary jurisdiction of the High Court ( as distinguished from its 
general power of superintendence vested in it by section 15 of Sbnt. 
24 and 25 Viet., Cap, 104 ) is derived from clause 2, section 5, Regu- 
lation II of 1827, which is as follows : — 

“ It shall also be competent to the said Court ( the Sudder Dewanee 
Adawlut ) to call for the proceedings of any aubordinate Civil Courts aud to 
issue such orders thereon as the case may require. ” 

This power, which has been transferred to the High Court 
by section 9 of the above Statute, enables this Court to pass any order 
it may see fit in regard bo the proceedings of any Civil Court sub- 
ordinate to it. The words of the law impose no limit on the exercise 
of the power ; but the High Court has, in its duscretion, constantly 
refused bo exercise its extraordinary jurisdiction except in cases 
which discloRe some grave and patent error, nob otherwise to be 
remedied. The questions which we have to consider are, ( 1 ) 
whether the Mamlatdar’s Court is a Subordinate Civil Court, and if 
so, ( 2 ) whether the present application discloses a fit case for the 
exercise of our extraordinary jurisdiction. 

As to the subordination of the Mamlatdars’ Courts to the 
High Court, there can, we think, be no question. Though Bombay 
Act V of 18G4 confers upon the Mamlatdars’ Courts a new juris- 
diction, it expressly declares the Courts to be the same Courts which 
are referred to in Regulation VI of ISUO, which Regulation provided 
that an appeal should lie from the decisions of those Courts to the 
• Collector or Sub-Collector, and from that officer to the Sudder 
Dewanee Adawlut. Thus the Mamlatdars’ Courts were distinctly 
subordinated to the Sudder Dewanee Adawlut, and any powers 
which the Sudder Dewanee Adawlut had, by virtue of such subor- 
dination, have been transferred to the High Court. If the Mamlat- 
dars’ Courts were subordinate to the Sudder Dewanee Adawlut, un- 
der Regulation VI of 1830, they Ure subordinate to the High Court 
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now.’ THq circumstance that Regulation of 1830 has been re- 
pealed by Bombay Act II of 1866, and that Bombay Act V of ISG^t 
makes no provision for appeals from the Maralatdars’ Courts does 
not affect the question. The High Court cannot be deprived of any 
power vested in it by its Charter over subordinate Courts by any 
Act of the Bombay Legislature ; nor, it may bo added, is there any 
reason to suppose there was an iateation to deprive it of such 

The whole question then resolves itself into this. Are the 
Mamlatdars’ Courts “ Civil Courts” within the meaning of cl. 2, 
s. 5, Reg. II of 1827? It has been argued before us that the sole 
object of that clause was to give to the Sudder Dewanee Adawlut a 
control over the Courts which were constituted by that ^ Regulation. 
But we see no reason to think that such was the intention. On the 
contrary, it seems unreasonable to suppose that there could have 
been intention to give to the highest court of appeal a general 
power of interference, in regard to a particular class of suHs, and 

to exclude that power in regard to another class of suits of a 
similar character and of at least equal importance. For .a reference 
to Chapter VIII of Regulation XVII of. 1827 > which Regulation 
was passed simultaneously with Regulation II of 1827 ) shows that 
the class of cases assigned to what were ordinarily called the Re- 
venue Courts, included all claims for the possession of lands and 
other questions of a civil nature involving the most important in- 
terests of the community. 

It would be difficult to believe, and certainly should not be 
assumed without strong evidence, that the Legislature, while con- 
structing the same machinery of appeal from the Revenue, as from 
the ordinary Civil Courts, thought it desirable to give to the high- 
est court of appeal an addiiional power of interference with regard 
to the proceedings of the ordinary Civil Courts, but refused to give 
it the same power to remedy similar failures of justice in the Re- 
venue Courts. So' far from there being any strong evidence of such 
iritentiouWe think that the words of cl. 4, s. 21, Regulation II of 
1827, which speak of the suits “ which come under the civil cogniz- 
ance ’of the Collector in pursuance of Chapter VIII, Regulation 
XVil ^ Il< 1S27,” and the provisions of the last-mentioned 

Chapter ( and particularly section 22), declaring that in their pro- 
’eeedings generally the Revenue Courts should be held to be Courts 
of Civil Judicature, sufficiently indicate that the power of the 
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Sadder Dewanee Adawlut to call for the proceedings of the sub- 
ordinate Civil Courts under cl. 2, s. 5, Regulation II of 1827 tvas 
intended to apply to the Revenue Courts created by Regulation 
XVII as well as to the ordinary Civil Courts constituted by Re- 
gulation II of 1827. 

It is scarcely necessary to add that the power thus given, to 
call for the proceedings of the Collector’s Court as being a Subordi- 
nate Civil Court, necessarily involved. Upon the passing of Re- 
gulation VI of 1830, the power to call for the priiceedings of the 
Marnlatdar’s Court, which was subordinate to that of the Collector. 
— Maii,^daji Covind V. SoNu bin Davlata, 3 Bom. H. C. R. 249. 

[ Mamlatdar’s Court — -Hifih Court — Powers of superinten- 
ilonce and renision — Bovihay Act III of 1816 — Bombay Civil Courts' 
Act, XIV of 1869. '] In this case a preliminary question arose 
■whether since the passing of the “ Mamiatdars’ Courts Act, 1876,” 

( Bombay Act III) the High Court has not been divested of the 
powers of supervision which it previously exercised over those 
Courts, and was referred for determination to a Full Bench. The 
judgment of the Full Bench was delivered hy — 

M. Melvill, J. — This case has been brought before a Full 
Bench, in order that it may be decided whether the effect of Bom- 
bay Act III of 1876 has been to divest the High Court of the 
powers of superintendence and revision which it exercised over the 
Matnhitdars’ Courts previously to the passing of that Act. 

The grounds on which the juiiadiction of this Court was 
founded are stated in MAHAnAJi v. Sonu (9 Bom. H. G. Rep 249). 
It seems to us that the question whether that jurisdiction has or has 
not been abolished can only be answered by deciding whether the 
intention and effect of Bombay Act III of 1876 tvas to abolish the 
old Mamlatdars’ Courts and create new Courts under the same 
name, or whether the Act merely provided for the continuance of 
the old Courts with more extensive powers. In the latter case ■wo 
have no doubt that the jurisdiction of this Court continues ; in the 
former it might perhaps be necessary to hold that that jurisdiction 
had ceased and determined. 

It must he admitted that in portions of Bombay Act ITT of 
1876, the phraseology employed is such as to afford some ground for 
the agreement that the Legislature intended to make a clean swe.ip 
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of tho oxisiting Marnlutdurs’ Courts and of laws relating to them, 
and to call into existence and provide a constitution for an entirely 
new description of Courts. But this supposition is not in accord- 
ance with the preamble of the Act, which sets forth that the object 
was" to consolidate and amend the law relating to the powers and 
procedure of Mamlatdars’ Courts,” or, in other words, to bring into 
one consolidating and amending Act so much of the old law and 
such new law as appeared necessary for the continued legulation of 
the existing Courts. The phraseology of the Act seems to be 
borrowed from that of the Bombay Civil Courts’ Act ( ISo. XIV of 
1569 ) ; and there is no more reason to suppose that it was the in- 
tention to substitute new Courts for the old Mamlatdars’ ‘ Courts 
than that it was the object of the latter Act to abolish the Zilla 
Courts and the Courts of Principal Sadar Amins and Munsifs, and 

to create new Courts in their place. The intention of both Acts 
was to consolidate and amend, not to destroy and rebuild. 

If we had more doubt than we have on this question, it would 
be removed by the consideration of the very great improbability 
that the Legislature, in giving largely increased powers to the 
IMamlatdars’ Courts, would at the same time have exempted them 
from all supervision and control. The case will be returned to the 

Division Bench, with an intimation that in the opinion of this 
Bench, it has jurisdiction to deal with it. — Bai Jamna v. Bai 

Jadav, I. L. U. 4 Bom. 1(58; S. C. Prim Judg.for 1879, p. 568. 

[ Mamlatilar's award for possession— Execxiiion— Disposses- 
sion of persons other than parses— Government Resalulion Res 

judicata— Ro:ir (lordiiiary [jurisdiction ] 'ihe opponents had obtain- 
ed a decree for the possession of certain land against the brother and 
father of the applicants in the Court of the Maralatdar at Karad m 
the Satara District. The applicants were not parties to the suit. 
The decree was executed and the opponetits were put into posses- 
sion. Thereupon the applicants on the 19th May, 1884, presented a 
potition intho Mamlatdars’ Court under section 4 of this Act, 
alleging that they had been in actual possession of the lands and had 
i)een ousted from them in execution of the decree, and praying that 
they might be again pub into possession. The Maralatdar was of 
opinion that the matter was res judicata and dismissed the petition. 
He relied on a circular of the Executive Government as his autho- 
Vifcy. under the extra- 
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ordinary Jurisdiction. It was held that it was not a case for the 
exercise of the extraordinary Jurisdiction of the High Court. The 
JVIamlatdar was, no doubt, guilty of a formal error. In the exercise 
of his Judicial functions he was bound to be governed by the law as 
he understood it, or as it had been expounded by superior Judicial 
authority, nor as it was understood or expounded by unjudicial 
persons. This, however, was merely. an irregularity on the part of 
the Maralatdar not apparently involving an injustice to the ap- 
plicants, who might bring a suit on their title if they had a title, ■ 
Nana Baya.)i v. .Panddiiano Vasudev, I, L. R. 9 Bom. 97 ; S. C. 
Prin. Judg. for 1884, p. 234. 

[ Afamlatdar' s finding on first issue unsaiisfactorij Extra- 
ordinari/ Jurisdiction — Eon interference h;/ High Court. ] On an 
application by the plaintiff Maneklal Jamietraal, the High Court 
passed the following decision : — 

“ The Judgment recorded by the Mamlatdar on the second 
issue would perhaps have authorised an order by this Court in 
favour of the plaintiff in regard to the lands found to be in the pos- 
session of three of the defendants, if the finding on the first issue 
had been altogether satisfactory ; but we make no such order, as the 
finding on the first issue, even though it be held to be binding on 
us, can scarcely be said to be satisfactory. It is clear that though 
the Mamlatdar finds that the plaintiff was in possession of the land 
of which he seeks possession, within six months before the suit was 
filed, he nowhere finds that possession was given to the plaintiff by 
his assignor ( who had bought the land at a Court-sale) at any 
time after his assignor had obtained such possession as he had. 
Moreover, the assignor, Haribhai, never reduced the * property 
purchased by him, into possession before he parted with it to the 
plaintiff. It was only about 11 months after he had sold the land 
to plaintiff, that he professed to take possessimi of it, and then ho 
had no right to the possession. Having regard to the general pur- 
pose of the Mamlatdars’ Courts Act, we do not think that under the 
circumstances of the present case, we ought to exercise the extraordi- 
nary Jurisdiction of this Court on behalf of the. plaintiff. Ihe rule 
nisi granted in the case is, therefore, discharged wdth costs. 
Maneklal Jamietmal v. Jitsang Darauhai, Priu. Judg. for 1885 , 
p. 156 . 
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[ Reference hj Collector — Extraordinary Jurisdiction — Reg, 
II of 1S27, s.,5, cl. 2 — Practice. ] On references from the Collector 
of Belgaum the High Court passed the following : — 

Judgment. — T he power of this Court in its extraordinary 
jurisdiction “to call for the proceedings of any subordinate Court 
and to pass such orders thereon as the case may require” under 
Kegulation II of 1827, Section 5, Clause 2, was affirmed in 
Maiudaji Govind V. SoNU ( 9 Bom. H. 0. R. 249), to extend over 
the Mamlatdars’ Courts established under Bombay Act V of 1SG4. 
In VoR.A IsuBALLi V. Daubhai ( Prin. Judg. for 1889, p. 26G ) the 
above clause was treated as repealed by Act XII of 1873 apparently 
without the Court taking notice of the fact that this Act itself 
provides that it shall not affect any established Jurisdiction. The 
clause is also treated as existing law in Venkubai v. Laksiiman, 

( I. L. R. 12 Bom. 620 ). 

If, as the Collector of Bel gaum gives reasons for holding, the 
Mamlatdar of Chikodi has exceeded the limits of the jurisdiction 
conferred on his Court, it is open to any party aggrieved to make 
an application to the High Court ; and it has been the practice not 
to interfere unless a party applies. Cn the whole wo are of opinion 
that in the present case we should adhere to the practice ; and the 
Collector may so intimate to any party aggrieved by the Mamlat- 
dar’s decision. — S atubin Kkdaki Kiiambta v. SiiivnAMiiHAa ’ bin 
Babajibhat, Prin. Judg. for 1894, p. 52. 

Decision passed by consent of parties — -Decision by il/am- 
latdar. illegal — Fact, question of — High Court, extraordinary juris- 
diction. ] The applicant Ramrao brought two possessory suits in 
the Haveli Mamlatdar’s Court for possession of two lands let to the 
oppoent under separate leases passed on 26th Cctober 1892. He 
alleged that the lands were sold to him by the opponent on 5th 
September 1891. Cn l7th February 1894, on joint application of 
both parties, the Mamlatdar passed an order in each case, that if 
within two months from that day the opponent did nob pay off the 
applicant, the latter should take possession through the ,Bhag 
karkun. The Mamlatdar having, after the expiration of the period 
of two months, refused to execute the orders, the applicant made 
applications to the High Court in the. exercise of its extraordinary 
jurisdiction, in which he prayed, inter alia, that the Mamlatdar be 
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ordered to give him immediate possession of the lands, as the op- 
ponent had failed to pay him off within two months from the date 
of the orders. In his report, which the Mamlatdar was called 'upon 
by the High Court to submit, he said that the money offered' by the 
opponent was wrongfully refused by the applicant. Ihe High 
Court passed the following 

Judgment. — The decree, is one that the Mamlatdar could not 
legally make under the provisions of the Maralatdars’ Act — Cf. 
SiiiDLiNGAPA V. Kauiuasapa ( 1 rin. Judg. for 1S87, p. 109 ) — and 
consent of parties could not give him power to make it. The com- 
plaint of the applicant, however, is not that the decree is bad, but 
that the Mamlatdar has wrongly found that the money was paid 
within the two months’ time allowed for its payment, and has 
wrongly, therefore, refused to give him the possession which was 
decreed to him if the money was not paid. He asks us to find that 
the full amount of money ordered to be paid was not duly tendered 
by the opponent and to direct the Mamlatdar to put him into pos- 
session. We are of opinion that it is not open to us in the exercise 
of our extraordinary jurisdiction to go into this question of fact and 
that it would not be proper for us to further the execution of the 
irregular decree especially as the applicant has a clear remedy by 
suit. We, therefore, discharge the rule in both cases, but under 
the circunustances, without costs.- — R/A.mbao Tatyaji Patil v. Babaji 
Bhondji Bibve, 1, L. R. 20 Bom. 630 •, S. C. Prin. Judg. for 1895, 
p. 236. 

[ Mamlatdar — Jurisdirtion — Iliph Court, inter fe.revce hj — > 
Civil Procedure Code {Act XIV of 18S2, s. 6S2).] The plaintiflE 
sued in a Mamlatdar’s Court for possession of certain land, alleging 
that the defendants held them under a lease, the time of which had 
expired. The Mamlatdar found the execution of the lease proved, 
but held it to be colourable, and that the defendant did not hold 
underib. He, therefore, rejected the plaintiff’s claim. The plaintiff 
applied to the High Court in its extraordinary jurisdiction and ob- 
tained a rule to set aside the order, contending that the Mamlat- 
dar had no jurisdiction to decide that the lease was colourable and' 
that he ought nob to have admitted evidence upon that point. 
Held { discharging the rule ) that the matter was nob one for the 
extraordinary jurisdiction of the High Court under section 622 of 
the Civil Procedure Code (Act XIV of 1882). The Mamlatdar had 
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nob declined jurisdiction. He had considered the matcriarls laid be- 
fore him and had come to a conclusion. That conclusion, if errone- 
ous, ought to be corrected in a regular suit and nob by an applica- 
tion to the High Court under section 622 of the Civil Procedure 
Code ( Act XtV of 1882 ).— K ashinath Sakuaua.m Kulkarni v. 
Nana, I. L R. 21 Bom. 781 j 3. C. Prin. Judg. for 18U6, p. 180, 

[ Reference bv Colle.ctor~-PracUce of lJUfh Court, ilejmrture 

from. ] The Collector of Ahroednagar referred a case to tbe High 
Courtstating the following facts; — 

Chimi mcml Khusa Koli of Ratanwadi applied to the Mara- 
latdar for redress under the Mamlatdars’ Courts Act on March oth 
1897. The Mamlatdar fixed the 20th March for the hearing and 
wrote the date himself. This was read as the 27th by his office, 
who prepared the summonses accordingly. Tho Mamlatdar correct- 
ed one set, but not tho duplicates which were sent out uncorrected 
by the office for service. On the 20th no one was present and the 
Mamlatdar accordingly dismissed the plaint. Chimi and her wit- 
nesses were present on the 27th as summoned, when she wms told 
that her plaint had already been dismissed. It will be hard on her 
to tell her to petition for revision herself, becavtse she could not 
afford the expense such a course would entail. She has been in no 
wise to blame. 

The High Court decided that as the case was one of much 
hardship on Chimi, and the error was that of the Mamlatdar, it 
would depart from its usual practice of not pa.ssing any order at the 
instance of Collector in such cases as this when the parties do not 
apply for it, and directed the Mamlatdar to hear tho case after 
giving notice to the parties in tho form given in Schedule B to the 
Act, both to the plaintiff and to the defendants.— Chimj Maud 
Ktjska V. Bhimaya VALAO Ramji and anothisr, Prin. Judg. for 
1898, p. 40. 

[ Execution of Mamlatdar’ s decision— Ouster of third person 
— Jurisdictions. 62,2 of the Civil Procedure Code. ] G got a 
decree for possession against P in a Mamlatdar’s Court. In execu- 
tion the Mamlatdar directed tho ouster of 0, who was in possession 
and who was nob a party to the decree : that the Mamlat- 

dar’s order for the execution of the decree by tho ouster of 0 was 
without jurisdiction, and that it should beset aside under s. 622 of 
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tho Civil Procedure Code ( Act XI Y of 1882 ). — Chinaya v. 
Gan(5ava, I. L. R. 21 Bom. 775. 

[ Decree of a Civil Court — Joint possession — Dispossesion of 
land bi/ taking oocoaniUs from trees — Mamlatdar's decision awarling 
jwssession — Jurisdiction — Remedy hy a regular suit. J In execution 
of tile decree obtained in 1886 in a Civil Court the plaintifi and the 
defendants were put into joint possession of certain land. The 
plaintiff subsequently brought this suit in the Mamlatdar’s Court to 
recover possession of the said land, alleging that the defendants by 
taking cocoanuts from trees standing thereon had dispossessed him 
of the said land otherwise than by due course of law. The Mam- 
Li.td;ir held that the plaintiff had been thereby dispossessed, and 
passed a decree ordering the defendants to deliver up possession of 
the hind to the plaintiff together with the trees growing thereon. 
Held, that the Mainlatdar had no jurisdiction to pass the decree. 
The Civil Court had passed a decree giving the parties joint posses- 
sion of the laud, and the Mamlatdar had no jurisdiction to override 
that decision and to place the plaintiff in exclusive possession. By 
the decree of the Civil Court they were determined to be joint 
owners, and the remedy in case of unequal possession or taking of 
produce was a suit for an account or for partition. The Mamlat- 
■dar’s order was acoordiagly set aside. — B uau v. Dade Krishnaji, 

I, L. K. 21 Bom. 777. 

[ Transfer of case, j The High Court has jurisdiction to 
transfer a suit under the Mamlatdars’ Courts Act ( Bom. Act HI 
of 1876 ), from the Court of one Mamlatdar to that of another. — 
BiiAUWANOAb Naeotamdas v. J liDU VALAD Bai’U, 4 Bom. L. R. 
■9.7-0. 

The power of the High Court to pass 
equitable orders. 

[ Possessory suit hy landlord— Teiiant’s failure to pay rent 

W<xioer of right— Cause of action — Exercise of extraordinary juris^ 

fiction hy High Court— Equity. ] On an application under extra- 
ordinary jurisdiction against the order of the Mamlatdar of Poona, 
the High Court passed the following judgment 

“ The Mamlatdar in this case was in error in supposing that, 
because there had been a failure to pay punctually on the 17 th No- 
Tembor 1884, the cause of action had arisen then, and consequently 
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his jurisdiction \vn,s excluded by the lapse of more than six months. 
There had apparently been a failure to pay, but there had been a sul)- 
sequent acceptance in advance of the rent for l8y4:-85. Such acc(‘p- 
ta nee constituted a waiver of the right to eject for the default and a 
renewal of the tenancy which then continued at least till 7th 
l^ovember 1885, On the latter date the rent due in advance was 
not paid, and on a liberal construction of the agreeraent, the defen- 
dants became subject to ejectment in a month, as they were bound to 
give up pos^essiou within that time in case of default. A tender at 
the plaintiff’s house of the rent due should have been authenticated 
on that day in some trustworthy way as by taking two disinterested 
persons to witness the tender and then depositing tiio money and 
placing it at the disposal of the landlord. But when we are called 
on to exercise our extraordinary jurisdiction, we may properly use 
it so as to enforce equity, and here the landlord seems to have been 
anxious rather to avoid payment in order to gain a right of eviction 
against his tenants. In England, a tenant sued in ejectment under 
the landlord’s right of re-entry on non-payment of rent is allowed a 
reasonable time within which to pay it, and in the present case, the 
provision that on default of payment of the years rent in advance, 
the defendants were to give up the house within a month, seems to 
imply that absolute punctuality was not of the essence of the con- 
tract as intended by the parties. The delivery up st the end of a 
month would really deprive the landlord of a month’s rent. The 
provision was a pensl one hung in tcrvovevi over the defendant to 
make them carry out the principal intent. This they seem to have 
been quite willing to do, though not with absolute precision, and the 
justice of the case will bo met by tlm order to which the pleaders 
now assent that the defendants are to rotain possession on payment of 
rent due and costs of the present proceedings within one month from 
this date. It is not to bo umlerstood that any want of punctuality 
ik sanctioned or will be tolerated by the Court in future.— biiivuAiw 
Baiumi SiiiNDK V. Gaxoadhau LaivSUiman, Prin. Judg. for 1887, 
p 15t. 

[ MnmhtdnrU order for ojectnwd — Kxerche of extraordinarj/ 
juriseJidion bi/ High Conrl— Equi'ty. In an application to the 
High Court against the decision of a Mamlatdar in a possessory suit 
under the Mandatdar for ejectment subject to its btnng reversed on 
the defendant’s paying bo the plaintill tho rent duo and the 
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costs of the proceedings within a prescribed lime, — Gangadhar 
Ramkuishna V. Savitribu, Prin. Judg. for 1895, p. 206. 

Services of the Oovernmerst Pleader to an 
aggrieved cultivator. 

I'he attention of all Collectors should be drawn to Gov- 
ernment Hesolution No. 2912 of to-day’s date and to the 
Report of the Remembrancer of Legal Affairs circulated there- 
with, and they should be instructed to examine carefully the 
records of all cases tried by Mainlatdars under Bombay Act III 
of 1876 in the light of the Mouourablo Mr. Batty’s comments. 
The Collector should at the same time be requested to issue 
similar iiustructions to the Assistant and Deputy Collectors 
under them, and informed that they are authorized to •comimi- 
uicate with the Remeuibrancer of Legal Affairs regarding any 
cases in which they may find that a Mamlatdar has acted with- 
out jurisdiction, with a view to the requisite steps being taken 
to allow the services of the Government Pleader, free of charge, 
to an aggrieved cultivator illegally ousted from his land and 
willing that the Government Pleader should present a petition 
on his behalf under s. 622 of the Civil Procedure Code. — G. R. 
No. 2914, dated 18th April 1895, R. D. 

Under section 195 cl. (b ) of the Code of Criminal Pro- 
cedure a sanction of the Mamlatdar’s Court or some other 
Court to which such Court is Subordinate, is necessary for the 
prosecution of a person for an offence under this section, 

, 24- The Court of the Judicial Coramis.siouer 

of Sind may exercise over Mam- 
Power of the Court of latdars’ Courts in the Province 

‘iLrofSnd. Sind the power, exercised by 

the High Court (A) of Bombay 

over Mamlatdars’ Courts in other parts of the 

Bombay Presidency. 

This section is new. 

( A ) “ HIGH COURT. ” 

High Court, ” used with reference to civil proceedings, 
means the Highest Civil Court of appeal in the part ol the 

36 
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Bombay Presidency in which the Act containing the exi:)ressioii 

operates ( a ). ' 

The Sind Sadar Court having held that it is not vested 
with powers of revision over the Matnlatdars Courts, the oppor- 
tunity has been taken of providing for these Courts in Sind 
revisiouR'l control identical with that exercised by the High 
Court in the rest of the Presidency ( b ). 

35 . Any plaintiff (A) subscribing and verifying 

(B) any plaint (C) under this 
Punishment for veri- which he either knows (D) 

fication of false plaint. believes to be false, or does not 

believe to be true, in any material point (E), shall be 
deemed to have committed an otfence punishable un- 
der section 19d (E) of the Indian Penal Code. 

This is section 20 of the old Act, a little modified ; and, 
though similar to section 109 of the Indian Penal Code, it 
differs from it. 

In order to prove an offence under this section the pro^* 
aoeution must urge and prove that — 

1, The plaintiff has suhscrihed the plaint under ihia 

Act. 

2. He has it under this Act. 

<3. He knows or hclicvcs it to bo false ; or does not 
believe it to be true- 

4:. Such knowledge or belief must relate to a matevial 
point in the plaint. 

( A ) ANY PLAINTIFF.” 

The word “ plaintlf’' includes a pleader and a recognis- 
ed agent. ( See arite s. 3, cl. (b)). 

This section says nothing about a because he 

is not required by this Act to subscribe and verify any paper. 

( a ) .Bombay Act I id 1904, s. 3, cl. 22. 

( b ) See the Report of the Select Commxtte published ia 
the Bombay Government Gazette, Part VII, dated 26th February, 
1.906, p. 7. . ' 
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He is nofc required by this Act to put in a written statement as 
is done by a defendant in a civil case under s. 110 of the Civil 
Procedure Code, 1882, duly subscribed and verified by him 
under s. 115. 

( B ) “ SUBSCRIBING AND VERIFYING.” 

Both the acts of subscription and! verification must be 
j)erformed by the same individual, whether he be plaintiff, or his 
pleader or recognised agent- Otherwise it will not be an offence 
under this section. If the plaint is subscribed by the plaintiff and 
Verified by the pleader or recognized agent (a), or subscribed by 
the pleader dr recognised agent, or subscribed by the pleader and 
verified by the recognised agent, or subscribed by the recognis- 
ed agent and verified by' the pleader, it will not be an offence 
under this section. 

The word '‘plaintiff'’ is used in the singular number; 
but the words in the singular include the plural (b)- If a 
plaint is duly subscribed and verified under s. 10 by several 
plaintiffs or their pleaders or recognised agents, then if the 
other essentials of the offence are present, it is quite plain 
that those who have subscribed and verified the plaint, will all 
be guilty of this offence. 

The Maralatdar’s endorsement under s. 11 ante is 
primd facie \)roo^ o( the due subscription and verincation of 
the plaint. For the maxim of law is omnia presumuntur rite 
acia, all official things are presumed to have been 
done rightly ' c). This presumption may, however, be rebutted 
by proper legal evidence on behalf of the accused ( the plaintiff 

or bis pleader or recognised agent )- 

(G) “ANY PLAINT.” 

To prove an offence under this section the pro.secution 
must produce the original plaint and prove the signature of 

( a ) Sayad SaifuijLa. V. Sayad Haji Mia, 1 Bom L. R. ^ 
064 : 

( b ) Bombay General Olausea Act (I of 190^:), a. 13, ci. (b). 

( c V Whanon’s Law Lexicon, lOth Ed., p. 517 ; Brooms 
Legal Maxims, 7th Ed., p. 720 ; Act I of 1872. s. 114, illuatration 
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the plaintiff or his pleader or recof^nised agent as the case may 
he. A certified copy will not do, unless under circntnstances 
which admit of secondary evidence. Even then the mere pro- 
duction of a certified cojiy is insufficient. Further, evidence 
will be necesssary to connect the plaintiff with the original, and 
to show that /te actually signed it, and knew its contents. It is 
necessary to give at least pnnne fade evidence of actual 
knowledge of the contents. For legal documents are general- 
ly prepared by a vakil and signed on trust. Where' the docn- 
ment avowedly comes from an agent, the stricte.sfc proof would 
he necessary that the contents of the particular document 
were known to, and understood and authorized by, the princi- 
pal. Where the agency is created by writing, the production 
of the original Muktyarnaina is indispensable (a). 

( D ) “ WHICH HE EITHER KNOWS.” 

The state of the plaintilfs mind at the time he subscrib- 
ed and verified the plaint cannot be proved directly ; but 
surrounding circumstances will ordinarily furnish sufficient 
facts, from which it can be inferred that he knew or believed 
the plaint to be false, or did not believe it to be true (b). 

As regards the material facts stated in the plaint, there 
can generally be little doubt that if any of them bo false, the 
plaintiff must have known it to be so. A man may e.vpressa 
belief founded on a variety of circum.stances present to his 
mind at the time he formed the belief. The circum-stances 
may still be present to hi.s mind, or they may have vanished, 
leaving m'erely the strong recollection that they had led him to 
a state of belief^ which he ha.s no doubt was well founded at the 
time- Provided he states his belief honestly, his statement is 
true, although he cannot state the grounds for it, or although 
his reasons were erroneous, or his conclusion unsound. Where 
a statement involves a mixed question of law and fact, a man 
who is honestly rai.staken in the law, and states accordinoly, 

( a ) Mayne^s Criminal Ijaw, 2nd Fd,, § 347. 

(b) Starling’s Indian OFirainal Law, 8th Ed^ p. 273, Se® 
Queen-Emi-eess V. Meiihban Singh, I L. II. G All, G2’6, 
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is not criminally liable, on the principle that ignorance of law 
is no excuse (a). 

( E ) “ IN ANY MATERIAL POINT.” 

It must be borne in mind that the materiality of the 
subject-matter of the plaint is a substantial part of the nifence 
defined in this section. If the matter which is the subject of 
the charge under this section be wholly immaterial, it may 
often be successfully contended that the knowledge of it.s 
falsity, which is necessary to constitute the offence, has not been 
made out. Where a party deliberately makes an allegation in 
a plaint as to a very material circumstance, to which his atten- 
tion is likely to have been directed, and where this false state- 
ment is for his benefit, we should presume that the plaiutitf 
knew that he was making a false plaint. But no such presump- 
tion can arise where the allegation contained in the plaint is 
irrelevant (b). 

( F ) “ PUNISHABLE UNDER SECTION 193.” 

'I'he law in force for the punishment of persons intention- 
ally giving or fabricating false evidence Ls contained in s. 193 
of the Itidian Penal Code, which runs as follows ; — 

“193. Whoever intentionally gives false evidence in any 
stage of judicial proceeding, or fabricates 
evidence'*™™^ false evidence for the purpose of being 

used in any stage of a judicial proceeding, 

shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to 
fine ; and whoever intentionally gives or fabricates false evidence 
in any other case, shall be punished with imprisonmeut of either 
description for a term which may extend to three years, and shall 
also be liable to fine. 

( a ) See Mayne’s Criminal Law, 2nd Eel., p. 555 ; Starl- 
ing’s Criminal Law, <Sth Ed. p. 273 ; Heg. v. Tookauam, Bora. 
IT. 0. Or. RuL, dated 11th September 18G2 ; Qiiekst v. Echan 
MeeAir, 2 W, R. Cr. 47 ; Quern v. Mahomed Hossain, 16 W. R, 
Cr. 37 ; Queen-Empress r. Mehudan Singh, I. L. R. 6 All. 626. 

( b ) See Mayne’s Criminal Law, 2nd Ed., p. 564. 
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Explanation 1.— A trial before a Co^urt Martial or before 
a military Court of Request is a judicial proceeding. 

Explanation 2. — An investigation directed by law prelimi- 
nary to a proceeding before a Court of Justice, is a stage of a judi- 
cial proceeding, though that investigation may not take place before 
a Court of Justice. 

llludratian. 

A in an enquiry before a Magistrate for the purpose of 
ascertaining whether Z ought to be committed for trial, makes on 
oath a statement which he knows to be false. As this enquiry is a 
stage of a judicial proceeding, has given false evidence.” 

No written statement is required to be put in by the 
defendant under this Act. But if a written statement not 
required by law to be verified is unnecessarily verified and pub 
in and if it contain any false statement,, it cannot be made the 
subject of a criminal prosecution for giving false evidence. — See 
Beg. V. Kartick Chundick, 9. W. K. Or. B. 58 ; S. 0. 5 K. C. 
C. Cr. ^8 ;Inre Kasi Chundeu,!. L. B. 0 Calc. 44*0 ; In re 
Hauan Man dal, 2 Beng. L. R. Cr. 1. 

[ Giving falte evidence—Sanction — lifamtaidar’t Court— TM 
Code of Criminal Procedure, Act X of 1812, s.. 468. ] In a posses- 
sory suit brought by Ravji against Savanta the Chikodi Mamlatdar 
rejected the claim and expressed an opinion that the witnesses 
should be prosecuted for giving false evidence ; but before giving his 
formal sanction to such prosecutionhe died. The defendant there- 
upon applied to the Collector for the necesary sanction j but he 
ruled that the Court of the Mamlatdar was not a Civil Court within 
the meaning Of a, 468 of the Code of Criminal Procedure, and that 
no sanction was necessary to prosecute witnesses for giving false 
evidence in the Court of the Mamlatdar. Savanta accordingly 
preferred complaints before Mr. Guerin, Magistrate, P. 0. at Chikodi^ 
who dismissed them, holding that the Court of the Mamlatdar was 
» Ciril Court, hnd that the complaints could not be proceeded with 
without a formal sanction of the successor in office of the deceased 
Mamlatdar. The defendant^ therefore, applied to the High Court, 
praying for a reversal of the Magistrate’s order, or for a fresh 
sanction by that Court itself. The judgment of the Court was 
delivered by — ■ 
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Kemball, J. — We have heard this matter fully argued, and 
u,re of opinion that the First Class Magistrate was right in holding 
that he had no jurisdiction to entertain the complaint .without 
sanction of the Court of the Mamlatdar in which the alleged offence 
was committed. It is contended for the applicant that the Mam- 
latdaFs Court is not a Civil Court within the meaning of the Crimi- 
nal Procedure Code, and in support of this contention we have been 
referred to sections 43.5 and 438 of the same Code in which a Re- 
venue Court is spoken of as distinct from a Civil Court, and also to. 
section 18 of Bombay Act III of 1876, where a distinction is drawn, 
between a Mamlatdar’s Court and a Civil Court. To what class of 
Court the term “ Revenue Court” in the Criminal Procedure Code 
relates we have no means of knowing j nor indeed, do we understand 
why any distinction should have been drawn in the sections above 
quoted between it and a Civil C’ourt, but that Code applies to the 
whole of British India, and it has been held in this Presidency in 
the cases of Maiiadaji v. Sonu (9 Bom. H. C. Rep. 249) and Bai 
Jamna V. Bai Jadao ( I. L. 11, 4 Bom. 168 ) that a Mamlatdar s 
Court is a Civil Court, so that the only question we have to consider 
i-? whether it is so in the sense of section 468 of the Criminal Pro- 
cedure Code. No doubt a distinction is taken in Bombay Act III 
of 1876 between a Mamlatdar’s Court and an ordinary Civil Court ; 
but we are unable to discover any intelligible reason why the terin 
Civil Court should be taken in the restricted sense of an. ordinary 
Civil Court, as distinguished from a Mamlatdar’s C court, or why 
sanction for prosecution should not be as necessary and desirable in 
the case of an offence committed before or agninst the Mamlatdar’s 
Court as in one committed against the ordinary Civil Court. See 
sections 4€8 and 409 respectively. The terms “ a Civil Court” and 
” any CivU Court” seem to us necessarily to include a Mamlat- 
dar’s Court, and we cannot suppose that the Legislature intended 

to give to suitors- in such Courts unlimited powers of prosecution, 

We understand that the Mamlatdar, who disposed of the particular 
case out of which this question has arisen, is dead j but he appears 

to have been prepared to give the requisite sanction. We are not 

aware whether any application has been made to his successor ; bu 
if not, it will rest with him, on application being made, to consider 
whether or no to grant it now. — In re Savasta, I.L. B- 5 Bora. 137 
Bemark.— now see Act V of 1893, s. 195 (7), cl. (c). 

Seethe notes under s. 23 ante. 
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. . 26- No suit shall lie un- 

Bar of certain suits. J^ct 

{ OL ) against Government or against any officer 
of Government ( A ) in respect of any act done or 
purporting to be done by any such officer in his official 
capacity ( B ), except where acting as a manager 
( C ) or guardian duly constituted under any law for 

the time being in force ; or 

(b) in respect of any dispossession ( D ), re- 
covery of possession or disturbance of possession, that 
has been the subject of previous proceedings, to which 
the pliuntiff or his predecessor in interest was a party, 
under this Act, or in a Civil Ourt, or under Chapter 
XII of the Code of Criminal Procedure, 1898. 

Tlua section is now. 

(A) “ AGAINST GOVERNMENT OR AGAINST 

ANY OFFICER OF GOVERNMENT.” 

Thero was no such provision as is contained in clau.se (a) 
of this section in the repealed Bombay Act ill of 1876. Yet 
the law wa.s clear. 

The Crown is not bound by a statute unless named in it. 
It lia.s been said that the law is prirnd facie presumed to be 
made for subjects only ; at all ovent.s, the Crown is not reached 
c.xcept by expre.ss words, or by necessary implication, in any 
case where it would be ou.sted of an existing prerogative or 
interest. It is presumed that the Legislature does not intend 
to dB[»rive the Crown of any prerogative, right or property, un- 
le.ss it expresses its intention to do so in explicit terms, or makes 
the inference irresistible. Where, therefore, the language of 
the .statute is general, and in its wide and natural sense would 
divest or take away any prerogative or right from the Crown, 
it is con.strued so as to e.Kclnde that effect. When the king has 
any prerogative, estate, right, title or interest, he shall not be 
barred of them by the general words of a statute ( a). 

( a ) I\[ax well’s laterprotatiou of Statutes, ith Ed., p. 20:i. 
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Section 15 of the Bomhny Revenue Jurisdiction Act 
(X of 1876 ) enacts that a suit in which the Government or 
any officer of Government in his official capacity is a party, shall 
be instituted in the Court of the District Judge alone ^ and the 
maxim of law is expre.^sio u-nius est exchisio aUerixis ( a),«. e., 
the express mention of one thing implies the exclusion of 
another. The Bombay Revenue Jurisdiction Act ( X of 1876) 
is an Act of the Supreme Legislature and the Bombay Mamlat- 
dars’ Courts Act ( III of 1876 ) is an Act of the'"* Local Legisla- 
ture, and it is not competent to the Local Legislature, to create 
a Court with power to entertain a suit in which the Govern- 
ment or any officer of Government in his official capacity is a 
party when the Supreme Legislature has enacted that such .a 
suit shall be instituted in the Court of the District Judge 
alone ( b ). 

The reason of this enactment is that suits in which the 
Government or any officer of Govennncnt in his official capacity 
is a party, involve as a rule questions of great and urgent im- 
portance to the community (c). Therefore the ouly proper 
forum for bringing such suits is the Court of the District 
Judge. 

The Bombav High Court decided in Balvantrao v. 
Spkott ( d ) that a Matnlatdar has jurisdiction, under Bombay 
Act III of 1876, to hear and determine a suit brought against 
officers of Government for acts purporting to have been done 
by them in their official capacity. Recently, however, in 
MOTIL.iL ViUOHAND V. Th U COLLECTOIS OF AtiMKDAB.VD (e), 
the same High Court decided that a Mamlatdar’s Court, under 
B jmbtiy Act 111 of 1876, has no jurisdiction to try a suit to 
which a Cullectoi'' is a party. 

Now cl. ( a ) of this section settles the statutary law ou 
this point. 

( a ) Broom’s Legal MaKims, 7th Ed., p. 41)1. 

(b) See also the judgments of Aston, J. in Motile i. Vin- 
ctuND V. TfiE CoLnncToii of AiiMrouAUAD. 

( c ) Gazette of India, P.art V, 16th October 1875, p. 212. 
(d) I. L. R. 23 Bom. 761. 

( e ) 8 Bom. L. R. 901-. 

38 
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[ Maml.atdar^s Court— Suit against officers of Government in 
their official capaatg-^ Jurisdiction — ^ct X.1V of 1S69, s, 32— Act 
X of 1876^ s. 15. ] The point raised in this application is whether 
a Mamlatdar’s Court has jurisdiction under the Bombay Act III of 
167G to hear and determine a suit brought against officers of Govern- 
ment for acta purporting to have been done by them in their official 
capacity. 

Parson's, J. : — The Mamlatdar held that he had jurisdiction, 
and we think that in this he is riglit. His Court is a Civil Court ; 
the only enactment cited to us as restrictive of the powers of Civil 
Courts in their jurisdiction over persons is section 32 of the Bombay 
Civil Courts’ Act, 1809, but it mentions Subordinate Judges and 
Courts of Small Causes only, and the Court of a Mamlatdar is 
neither of these, 

Ranabe, J, : — It is admitted that the Mamlatdars* Act is 
silent on the point, and contains no limitation as regards the parties 
to possessory suits over which these Courts have jurisdiction. Sec- 
tion 10 of the Act directs thi Mamlatdar to return the plaint if the 
subject of the plaint is not within his jurisdiction. It is, however, 
contended that as under s. 82 of Act XIV of 1869 as amended by s. 
la of Act X of 1876, the Subordinate Judges cannot receive or re- 
gister a suit in which the Government or any officer of Government 
is a party in his official capacity ; the same restriction should obtain 
in the case of Mara'atdars’ Courts, where, as in the present suit, 
officers of Government are defendants. It may be argued, on the 
other hand, that questions of jurisdiction cannot be properly decided 
on grounds of presumption or analogy. Though, under section 32 of 
Act XIV of 1869, the Subordinate Judges’ Courts had no jurisdic- 
tion over Sirdars who could only be sued in the Agents’ Courts, 
these latter were subject to the jurisdiction of Small Causa Courts 
in the Mofussil until the .Act of 1887 was passed. Similarly, Courts 
of Small Causes were not subject to the same limitations as those 
which bound the Subordinate Judges’ Courts till s. 15 of the 
Bombay Revenue Jurisdiction was amended. It was only this 
section which included Small Cause Courts with Subordinate 
J udges’ Courts as being subject to this restriction of their powers in 
suits to which Government or an officer of Government acting in 
his official capacity is a party. The Mamlatdar had, therefore, juris- 
diction to entertain this suit. It is further clear also that the 
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provisions of section 4-24 of the Civil Procedure Code huTe njD appli- 
cation in respect of the acts of public oificers which could DO't pos- 
sibly be said to have been done by them in their offitcial capacity. 
On the whole I feel satisfied that the Mamlatdar’s Ooilrt had juris- 
dictiou to entertain this suit, though irrigation ofiicers. were defen- 
dants.— B ai.vantuao v. Sprott, I. L. R. 23 Boflu. 7C51 ; S. 0. 1 
Bom. L. R. 414. 

[ 3fcivilatdar’s Court — Suit against CoHp.etcrr——J'urisili‘'tion^^ 
History of the Mamlatdars’ Courts, ] The question, referred to the 
Bull Bench is whether Mamlatdars are empowered by the Bombay 
Mamlatdars’ Act ( III of 1876 ) to entertain and decide suits to 
which the Collector is a party. 

Russell, Ag. 0. .T. — Prom the various Regulations and Sta- 
tutes relating to Mamlatdars it appears that down to the time of 
the passing of Bombay Act V of 18G4 the Mamlatdar was consider- 
ed and treated as the subordinate officer of the Collector, and 
although that Act gave him the original jurisdiction, it is irapoi- 
sible to oorne to conclusion that the Legislature intended by that 
Act to alter his status nfith regard to the Collector. Original juris- 
diction, might be given to him consistently with his occupying the 
Same position with regard to the Oollectors as he did before that 
Act was passed. It could not have been intended by the Legisla- 
ture to empower the Mamlatdar to sit in judgment upon the action 
of his superior officer in his Revenue capacity as he would have to 
do if the suit were allowed to be maintained in his Court. The 
question submitted must, therefore, be answered in the negative* 
As it is necessary to decide whether a suit will lie egainst a public 
officer acting in his public capacity, the effect of this judgment will 
be to limit the effect to the judgment in Balw.antrao v. Sprott, 
( I. L, R. 23 Bom. 761 ), to public officers other than Collectors. 

Editor’s note. — Tf may be considered here ti>at although a Diatric^ 
Judge is a servant and subordinate of the Government, he can hear and 
decide a case in which the Government is a party, and the High Court can 
hear an appeal against his decision in such a case. 

(B) “ IN HIS OFFICIAL C.APACITY. ” 

The question whether or not the act complained of is 
done by an officer of Government in his officini capacity cannot 
be determined by the description given by the plaintiff himself 

of bis suit. He cannot select the forum of jiu‘isdiction by a 
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statement that he sues the officer of Government not in hia 
official capacity but as a private individual. This question of 
the Court in which the suit is to be tried must be determined 
from the contents of the plaint and a consideration of the posi- 
tion occupied by the defendant. The question is not whether 
the acts were legal or illegal, hut whether the acts done' 
by ail officer of Government were done by him in his 
official capacity ( a ). It cannot be argued that the acts are 
not official acts because they were wholly illegal and unjustified 
by any Act or Regulation. An official act is not necessarily a 
legal act, it may be a most illegal one. The Legislature has 
not in section 15 of the Bombay Revenue Jurisdiction Act, 1876* 
^iven any immunity or [)rotection. All it has done is to, 
provide a particular forum for a trial of suits against Govern- 
ment officers for acts done by them in their official capacity. The 
question then turns not on whether the acts wore legal or illeo-ai, 
right or wrong, justifiable or unjustifiable, but on whether die 
acts were or were not official acts, that is to say, done by 

the officer acting and purporting to act in an official capacity 

(b). 

( C ) “ EXCEPT WHERE ACTING AS A 
MANAGER. ” 

For instance, if an officer of Government is appointed a 
guardian of any minor under Act VIII of 1890, or if ho is ap- 
pointed an administrator of any intestate property under ss. 9 
and 10 of Bombay Regulation VIII of ] 827, or if he is appointed 
curator under Act XIX of 1841, a suit may bo brought against 
such officer in the Mamlatdar’s Court under this Act, 

( D ) “IN RESPECT OF ANY D1SP0S= 

SESSION. ’’ 

This danse is inserted in view of the rulings in Ram- 
ckandra v. Narsinhagharya, I. L. R. 24 Bom. 251, and 
L agapa V. Sayad Bcdruuin, 1. L. R. 26 Bom. 353. Remedies 

Q ( ASIAN V. DiPCHAND, Prin. Judg. for 1888, p 121 * 

kITSV ^ CoLLF-OTon OF DkAwaf, I. C:e. U 

Bom. 441 ; b, L. I nn. Judg. for 1890, p. SfrS 

Judg. fir I’™', 
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under the MamlatJars’ Gonrf-s Act, on the one hand, and the 
Specific Relief Act, 1877 ( I of 1877 ), and the Criminul Proce- 
dure Code, 1898 fAct V of 1898) on the other hand, should be 
alternative and not cumulative. So that a plaintifi, who is de- 
feated in the Mamlatdar’s Court, cannot seek to upset th€\j 
Mainlatdar’s dycision by a fresh suit under s. 9 of the Specific 
Relief Act in a Civil Court, or by taking proceedings under ck 
6, s. 14:5 or s. 147 of the Code of Criminul Procedure ( a ). 

The provision in clause (b) is founded, on the maxim 
nemo dehet his vrxari pro una et endnn enusn, i. e., no niau 
shall be twice vexed for one and the same cau.se (b). There 
is another maxim in connection with this, tiarnely, interest ret 
pxiblioce ui sit finis lifiicni, i. e., it concerns the state that there 
be an end of law suits. Otherwise while men are themselves 
mortal, their actions would ho immortal. Hence the ruleisr 
that the funner judgment, while it stands, is conclusive between 
the parties, if either attempts, by commencing another action, 
to re-open that matter (c), 'J'here is a provision to this effect 
in s. 13 of the Civil Procedure Code, 1882, and in s. 403 of the 
Criminal Procedure Code, 1898. But these Codes do not apply 
to the Manilatdars’ Courts ; and as there was no such provision 
in the Bombay Act III of 1876, thi.s clause (o) is enacted. 

[ Possessor!/ suit in MamUitdads Court — Dismissal oj suit on 
the merits — .iuhseqnent suit in Civil Court un ier s. 9 of the Sp^eijie 
Helief Act { I of 1871 ). '] A possessory suic filed in the Mamlat- 
dar’s Oourb was dismis.sed by -the Mamlatdar on the merits. Tim 
plaintiff thereupon filed another suit under s. 9 of the Specific Relief 
Act ( I of 1877) in a Civil Court which allowed the claim and 
passed a decree in his favour. The Defendant applied to the High 
Court in its extraordinary jurisdiction and contended that the 
plaintiffs claim was res judicata and that the Mamlatdar’s decree 
barred the second suit. Z/rW, that having regard to s. 18 of the 
Mamlatdars’ Courts Act (Bom. Act III of 1876) the Mamlatdar’e? 
decision was not conclusive, and that the plaintiff was entitled to 

(a) dee the Statement of Objects and Reasons, publislietl' 
in the Bombay Government Gazette, Part Y 1 1, dated the 26 th of- 
September, 1906. 

( b ) Broom’s Legal Maxims, 7th Ed., p. 259, 

(c) Wharton’s Law Lexicon, lOth Ed., p. 414. 
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bflng the second suit under s. 9 of the Specific Belief Act ( T of 
1877). — Eamchandea Balaji t, Narsi.nhacharya Yedunatha* 
CHABYA, I. L. R. 24 Bom, 251. 

Previotis order of Magistrate under s. 145, Crimianl Pro- 
iedure Code {Act V of 1898) — Mamlaidar — Possessorn suit — Jii 7 -Udic~ 
Hon, 2 On the 22nd of December 1900, a Magistrate passed an 
order under s. 145 of the Criminal Procedure Code (Act V of 1898), 
deciding that, on the 20th of October 1900, one Sayad Martooza was 
in actual possession of certain land. On the 6th of March, 1901i 
the plaintiff brought this suit against the defendants ( of whom the 
said Sayad Martooza was one ) to recover poesession of the said 
land, alleging that on the 10th of October, 1900, the defendants 
had wrongfully dispossessed him of it. The Maralatdar held that 
having regard to the Magistrate’s order of the 22nd December, 
1900, he had no jurisdiction to hear the suit. On application to the 
High Court, held ( remanding the case for disposal) that the Mam- 
latdar had jurisdiction to try the case. Lillu v. Annaji ( I. L. R. 
5 Bam, 387 ) distinguished. — Nagappa v. Sayad Baduudin I. L. 
E. 26 Bora, 353 ; S. 0. 3 Bom. L. R. 919. 


SCHEDUL A. 

Form of notice to be issued to tub Defendant 

UNDER SECTION 14. 


Seal of the 
Court. 


No. of Suit. 
In the Court of the Mamlatdar of 


Plaintiff. 


TO DEFEND ANT~( o.ge, religion , caste, profession 

and jJLace of abode ), 


Whep.eas ( here enter the name, age, religion, caste, profession 
place of abode of the plaintiff ) Yxm instituted a suit in this 
yen {here stale the particulars of the plaint ): 

You are hereby summoned to appear in this Court at the 
village of in person or by duly authorized agent 



Soli. A,B. ] 


Bom. Act II of 1906. 
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on the day of afe o’clock w., to answer 

the above-named plaintiff ; and, as the plaint will be finally disposed 
of ®n that day, you must adopt measures to produce your docu- 
ments and procure the attendance of your witnesses at the hour and 
p.lace above fixed ; and you are hereby required to take notice that, 
in default of such appearance at the before-mentioned time and 
place, the suit will be heard and determined in the absence of vour- 
self and your agent. 

Dated this day of 19 . 

( Signed ) 

Mamlaiilar. 

Bate , — If you require your witnehses to be summoned by the 
Court, you should make an application to that effect to the Court 
witliout delay, so as to allow of the service of the summonses a 
reasonable time before the within-mentioned date. 

SCHEDULE B. 

Form of Notice to be issued under section 16. 


I Seal of the 
\ Court. / 

V / 


No. OF Sun*. 

In the Court of the Mamlatdar of 

Plaintiff. 

Defendant. 

TO Plaintiff ( or Defendant, as the case mag be ). 

WiiEUEAs, in the suit above specified, instituted in, this- 
Court by , the Court ordered on the day of 

last t&at , and the said plaintiff (or 

defendant, ttiS case may £s) has, under date the day 

of , applied to this Court to re-hear the 

cma o/i the grounds lhat ( here state the grounds ) : 

This is to give you notice that the said application will be 
heard and determined on the day of at 

o’clock »!., at the village of , and you are 

hereby required to take notice that, in default of your appear.ance 
personally or by agent at the said time and place, the application 
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will be heard and determined in your absence and, if granted, a time 
and place for re-hearing the suit will then be fixed. 

Dated this day of 19 . 

{ Signed ) 

. Mamlatdar. 

SCHEDULE 0. 

Foiiii OP injunction to be issukd undrb section 21, 

SUB- SECT! ON ( 2 ). 


Seal of the 
Court. 


No. OF Si' IT. 
In the Court of the Mamlatdar of 


Plaintiff. 

Defendant. 


To DEKE^'DANT. 

Whereas in the suit above specified the Court has this day 
fount! that you have disturbed or obstructed ( nr that you have 
attempted to disturb or obstruct) the said plaintiff in his possession 
of the under-mentioned property (or enjoyment of the under- 
mentioned use of water or use of roads, or otherwise as the case may 
he^ ) by ( here descrihe the disiurb-mce or obstruction or attempted 
disturbance or obstruction found proced ): 

You are hereby prohibited from mahing any further attempt 

to disturb or obstruct ( //«eres5ur,y seif /oril'j the p irticular kind of 

ihsturhmr.e or o'bsimcfion johich the defendant is enjoined not to 
repeal ) the said plaintiff in Ills possession of the said property ( or 
dtliei'v^ise as the C ISC viai/ he) othei-mse than in execution of the 
decree of a competent Civil Court. 

Dated this day of 19 . 

( Sigined ) 

Mamlatdar. 




INDEX. 


ACTS— 

XVI of 1838, 8. I, cl. 2 
XXXV of 1858 
XIV of 1859, 8. 1, cl. 7 
XLV of 1860, a. 188 

»» >, 8. 193 ... 

XXofl866, 8. 2 

VII of 1870 

„ „ Sch. II., Art. 1... 

IX of 1871, a, 6 

„ „ Sch. ii, Art. 16 ... 

I ofl877, 8. 9 

X of 1877, 8. 13 

XV of 1877, Sch. ii, Art. 47... 

V of 1879, ss. 12, 13 

„ „ ss. 189, 190, 191, 192 

„ „ 8. 195 

IV of 1882, s. 106 
XIV of 1882, s. 37 
I, ■„ s* 160 ... 

,, ,, 8. 332 

,, „ 8. 417 

„ „ 8.465 

V of 1898, ss. 145, 147 ... 

,, „ s. 468 

ACTS— (Bombay) 

V of 1864 
I of 1904 

AWURNMENT— 

if notice to defendant be not duly served 
when may be granted, 8.17... 


Pjigb, 

161 

156 

244 

238 

23 

207 

161 

182 

243 

244 

... 108, 109, 287 
257 

245 
18 

173 

202 

136 

26 

175 

238 

27 

27 

... ‘ 287 

281 

5, 161 

... : 2 % 



293 INDEX. 

Page. 

AMENDMENT— See Mamlatdar^ Plan. 

nature of amendment contemplated by the Act ... 162 

APPEAL— 

no appeal from Mamlatdar’s orders, s. 23 ... 2o0 

APPLIOATION— See Execution, 

for execution not required to enforce Mamlat- 

dar’s decision ... 219 

ASSESSMENT— 

payment of Government, evidence of p >83633100 ... -55 

ATTACHMENTANDSALE— 

recovery of costs by, s 21 ... ... 218 

procedure in respect of ... ... 234 

BOMBAY LAND REVENUE CODE— See Aci V 1879, 
CANALS— 

. 'definition of ... ... 98 

CAUSE— 

what is unavoidable, for rehearing ... 178, 18.3 

■' . how to be proved ... ... 183 

. onus of proving ... 183 

CAUSE OE ACT ION— 

accrual of, s. 5 ... ... 81,129,157 

arising by effiux of time .... ... 129 

or by other cause arising from contract • 129 

* * fresh ...,131 

CIVIL AND RE VENUE ecu RTS- 

concurrent Jurisdiction of ... ... 5 

Cf VIL COURT— 

cognizance by, of suits coming under this Act, 

not barred ... ... 5 

decision of Mainlatdar, not binding on - i.. 7, 256 

Marolatdur’s. Court is, within 8. 468, Ori. P. C.... 281 

CIVIL PROCEDURE CODE— See Act X/F o/lSS% 

Execution. 

■' applicatioa of, to proceeding.s iiuder this Act ... 201 

'::':COLLEOTOR— j:-. 
powerof,todealwithcasesofunmediat8posses- 
sioti before tliis Act ... : 4 

has power to revise Mamlatdar ’s order, s, 23 (2) 260 




I2?DEX. 


COMPROMISE — See Mamlatdar, Willidrawal, 
CONSTRUCTION— 

of Acb by refei-ence to preamble 
duty of Court to give effect to the words of an 
A.ct ••• 

objects and reasons may be referred to show the 
intention of the Legislature 
report of Select Committee may be referred to, to 
show the intention ... 
debate on Bill before the Legislature is not to be 
referred to 

speculation upon the intention of the Legislature 
effect of illustration ... ... 

of “other right” in s. 5 
of rent-note 

CONSTRUCTIVE POSSESSION— 

does not give a right to sue for possession 
CO-OWNERS.— 

possession of ... ... 

COSTS — See Mamlatdar, 

in procuring attendance of witnesses, s. 15 
where plaint is rejected for plaintiff’s default, 
s. IG ... ... 

to follow decision, s. 19 
of pleaders 

recovery of, 8. 21 (3) ... ••• 

decreed by High Court ... ... 

COURT FEES AOT— See Act F/f of 1870. - 

CRIMINAL PROOEDURE GODE--See V of 

1898. 

CRITICAL NOTES— 

appointment of pleader by another pleader 

on paras 2 and 4 of s. 5 ... 

suit against Government and Government officers 

procedure for cases pending under Bombay x\cb 

'■■'■■..Illmf 1876 

as to who is the legal representative of deceased 


Page. 


21, 23 
1.54 
285 







Il^DEX. 


CRITICAL XOTES — (Conttnued). 
adding parties under 8. 18 ... 
ousts when suit abates 
issues to be framed by Mamlatdar, s. 1 9 
Collector’s power to re’sise, S..23 
OROPS^ 


Page. 

192 

194 

201 

261 


meaning of 

BECLARATORY DECREE— See 
BEFENDAXT- 

wbat the term includes, s. 3 
notice to, s. 14 

failing to attend, hearing e:e parte, s. 16 

re-hearing, at instance of, 8. 16 

decision in favour of, s. 19 ... 
form of notice to 

DELEGATION— 


powers of, under Reg. XVII of 1827 k Reg VI 
of 1830 

derivative POSSESSION-^ Posj8„.m. 

in what cases constituted ... 

determination or TENANCY-See Notice to quit, 
possessory suit on, 8. 5 
different modes of 
on breach of condition 
by efflux of time 
‘ hy a notice to quit 
by death of lessee ... 

DISPOSSESSION — See Evilence, Mamlatdar, jPos~ 


distinction— 


session, Representative, 


between paras (1) and (2) of 8. 5 
DOODMENT — See Mamlaidar, Uegisiration. 

inadmissibility of, for want of registration 
'EASExMENT— . 


obstrucbion to, power of Mamlatdar to grant in 
junction for ... 

EVIDENCE— See 

of possession .. 


59 


18 

171 

178 

178 

296 

288 


4 

50 

29 

126 

129 

129 

130 
132 


33 

207 


157 
55 , 56 



IKDEX. m 

AGr E 

EVIDENCE — {Continued). 

of title may be restorted to in case of jungles ... 56 

Mamlatdar to hear ail, s. 19... ... 194 

EX PARTE--- 

passing a decision against defendant not duly 

appearing ia an decision ... 183 

EXOLUSIVE POSSESSION — See Joint possetsion. 

EXECUTION — See Application, 

of Mamlatdar's decision, 8. 2 1 ... 217 

Act V of 1864 was silent as to ... 222 

liability of person resisting ... ... 237 

application for, not required to enforce Mamlat- 

dar’s order ... ... 219 

period of limitation contained in Art. 179, Sch ii. 

of Act XV of 1877 does not apply to ... 219 

Code of Civil Procedure does not apply to ... 201 

FEES— 

on plaints ... ... 161 

chargeable for notice to defendant ... 172 

allowed to pleaders ... ... 215 

FISHERY— 

what is ... ... ... 59 

rights of... ... ... 60 

in tidal waters ... ... 6t 

in private streams ... ... 61 

in lakes and pools ... ... 62 

FORCE — See Mamlatdar. 

use of, by Mamlatdar to enforce his decision ... 226 , 

FORFEITURE— 

waiver of ... ... 12«8 

FORM— 

of notice to defendant ... 288 

of notice that case will be re-heard ... 289 

of injunction ... ... 299 

GOVERNMENT — See Resolution, 

suit by or against ... ... ^7, 282 




296 INDEX. 


Paoe, 

GOVERNMENT OFFICER— 

Suit by or against ... 

« « • 

282, 283 

HEIR — Repr&sentalive. 

substitution of, in the place of deceased party 


188 

HIGH COURT— See Mamhtdar, 

has power of superintendence and revision over 


Mamlatdars’ Courts 

• • • 

263 ' 

costs decreed by 

• • • 

236 

HIRER— 

possession of 

• * « 

50 

HISTORY— 

of the Act ... 


4 

IMMEDIATE POSSESSION— See Possession. 
‘TN A MONTH”— 

construction of ... 

• • • 

132 

INFANTS— 

* possession of 

• «■« 

49 

INJUNCTION— 

to restrain person from obstructing use of water, 


way &c., s. 5 


30 

when granted ... 

« • « 

155 

law before Act III of 1876 ... 


237 

form of 


290 

INSPECTION— 



when may be made ... 

• « * 

58, 196 

ISSUES— 

trial of, s. 19 i.. 


194 

JOINT POSSESSION— . 

made exclusive, disturbance of possession 


52 

Mamlatdar’s power to declare plaintiff entitled 

to 

53 

evidence of title, may be resorted to, in case of 


dispute as to possession of... 

• . 

56 

JU RISDIOTION“-^See Oiwi Court, Munilutdar, 

High Court, 



HAND-LO ConstrU^^^ 


•• ,*lr 



Hs^’DEX. 2&/ 


LEASE— 

duration of, when for agricultural purposes 

LEGAL REPRESENTATIVE— See Mamlatdar, 

Heir, 

LIMITATION— See Act IX of 1871, Act X7 of 1S77, 

Execution, 

of suits cognizable by Mamlatdar, s. 5 
of suits by person bound by order of Mamlatdar., 
LUNATICS— 

possession of ... 

magistrate— 

decision of, under Orim. P. C., conclusive as to 
possession ... 

MAHALKARI — See Mamlatdar, 


Pare. 

120 

30 

213 

49 

286 


MAMLATDAR — See Plaint 

what the term includes, s. 3 ... ... 17 

powers of, under Reg. XIV and Reg. XVII of 

1827, c. VIII ... ... 4,5 

„ under Act V of 1864. ... 4,5 


includes Mahalkari ... ... 

17 

duty of, under Act V of 1879, s. 12 

18 

power of, under this Act, s. 5. 

29 

,, to award possession, s. ^ ... 

29 

„ to restore use, s. 5 

29 

„ to grant injunction, s. 5 

30 

not to follow Civil Procedure Code 

201 

decision of, not binding on Civil Courts 

7,104 

not to inquire into title ... ... 

214 

suits in which public servant or Sirdar is party... 

37. 282, 283 

cannot sue or be sued in his own Court ... 

cannot hear suit in which his relative or servant 

37 

is’-party"' ; ... ' " ' . 

38 

disqualification of, as a judge.. 

Court of, is Civil Court within s. 468 of Crim. 

33 

F,G., 1872' ...... 

281 

may make inspection ... ••• 

cannot declare plaintiff entitled to joint posses- 

19G 


sibtt or award him separate possession ... 53 




298 INDEX. 

MAMLATDAR— (CoTj/inwfid). 

power of, to decide who is entitled to redeem ... 
power of, where he could not wholly allow plain- 
tiffs claim ... 

may grant injunction against defendants against 
whom case was proved ... ... 

when there is no guardian ad litem for minor de- 
fendant ... 

may give possession of land with building on it .. 
has no po^Yer to order the addition of plan to 
plaint... 

to endorse verification, 8, ll... 
may reject plaint, when, s. 12. 
to return plaint where he has no jurisdiction, s.l3 
may make legal representative of deceased party, 
8. 18 ( 8 ) 

„ points to be decided by, at hearing, s. 19 

cannot try question as to legality of disturbance., 
may allow plaintiffs claim to land and disallow 
it as to trees 

cannot reject plaint merely because defendant is 
one of two joint tenants ... 
has power to add a party, s. 18 ( 2 ) ... 

power of, to decide whether tenancy was really 
created ... ... 

must decide whether tenancy had determined ... 
may allow amendment of plaint if any subse- 
quent events require it ... ... 

having admitted unregistered document in evi- 
dence his decision is rerersed by High Court... 
to endorse order on plaint, s. 20 
execution of his award, s. 21 . 
his decision will not be res judicata as against a 
stranger ... ••• 

order to defendant not to allow water from his 
house to fall within plaintiffs premises, not 
within jurisdietion ... 

order to defendant not to obstruct plaintiffs 
right of way ... ... 


Page, 

40 

213 

213 

190 

226 

162 

369 

169 

170 

irs 

194 

210 

214 

214 
187 

207 

207 

205 

207 

215 
217 

230 


238 

238 



INDEX. 


MAMLATDAR — {Coniitiued). 

can direct breaking open of door iq-'esecation ... 
may use force to enforce Hs decision 
may exercise the same power to levy costs de- 
creed by High Court as he does regarding costs 
decreed by him ... 

decision of, without prejudice to rights pf parties, 
s. 22 ... 

decision of, not conclusive evidence of possession 
or dispossession ... 

has no jurisdiction to make declaratory or parti- 
tion decree 

• • « « • 

MAMLATDAR’S COURTS ACT— 
preamble , 
history of the Act 
short title, s. 1 
its local extent, s. 1 
intention and purpose of ... 

JIAXIM— 

Cessavie '••aiione ces sat ipsa lex 
De Hon apparentibus $t non exislmtibus cadem 
est ratio 

Delegata potestas non potest delegari 
Expressio unius exclusio alierius 
^‘emo debet esse judex sua propria causa 
Noscitur a sociis ... 

XfuUus eommodum capere potest de injuria sua 
propria. ... 

Omnis ratihahitio retrotrahitur et mandaio priori 
equiparalur 

Vicarius non ^aiet vaearium 
XJbi jm ibi remedium ... 

MUKBLTIAE-— See Eas parfe. 
may be recognized agent 

NOTICE—;' 

to defendant, s, 14 ... ... 

service.of'W , 

ice chargeable for ... 


Paoe, 


ISO 

21 

m,283 

37 

40 




INDEX. 


NOTICE— 

service of, roust be proved before hearing case 
exparie ••• 

form of ... 

NOTICE TO QUIT— 

nature of ••• ••• 

special stipulations as to ... 
effect of a sufficient ... 

form and service of ... *«• 

•whether necessary after death of landlord or 
tenant 

•whether necessary after assignment 
subsequent reversioners may avail themselves 
of previous ... 

by tenants binds assignee . ... 

’ ia unnecessary where demise is for specific term 
where plaintiff claims by title 
paramount... ... 

by a disclaimer by a yearly tenant. 

by whom given ... 

by landlord or tenant or by his agent 

by assignee, devisee, heir, executor, &c. 

by a subsequent mortgagee ^ ..i 

but a prior mortgagee need not give 

by one of several joint tenants ... 

by one of several tenants in common ... 

to whom given by landlord... ... 

to whom given by tenant ... ... 

to a tenant holding over after expiry of term 
failure of suit for want of ... ... 

■' insufficient, effect of ... ... 

J must be reasonable ••• 

notice given in decree ..i 

ORDER — See ; 

not binding if Mamlatdar has ho jurisdiction ... 
to be enddraed on plaint, s. 20 

parties—: 

i -Mamlatdai^V power to add, s. 18 ( 2 ) ; 


Page. 


181 
288, 289 ' 

135 

135 

135 

136 

136 

136 

137 
137 
137 

137, 139 
137, 139 
137 
137 
137 
137 

137 

138 
138 
138 
138 

138 

139 
139 
Ho 

' Uo 

130 

:.21n' 

187 



INDEX. 



PARTITION DECREE — See Mamlaklar, 
PENDING SUIT— 
remedy regarding 
PERSON— 
meaning of 

PHYSICAL POSSESSION— See Con9irueliii& pos- 
session. 

interruption to, cl. 2, sec. 5 grants injunetion to 
remove 
PLAINT— 

withdrawal of 

** •«« 
particulars to be given in, s. 7 

subscription and verification of, 8. 10 
Mamlatdar to endorse verification, 8 . 11 
rejection of, s. 12 • ... 

return of, g. 13 

procedure when it is admissible, s, 14 
punishment for verification of, false, a. 25 
PLAINTIFF— See Beirs. 

what the term includes, s. B ’ 

default of, rejection of plaint, for, s. 16 ... 

re-hearing at instance of, 8 . 15 
finding in favour of, 3. 19 ... 

PLAN— See J/awjIflicfor, 

PLEADER— See CrtiticoZ notes, 
party includes, s. $ 
fees allowed to 

POSSESSION — See Construetive possession. Deriva- 
tive possession, Dispossession, Magistrate, 
Mamlatiiar, Representative, Title. 
claims to immediate, how dealt with prior to 

.■■//'■'this Act- 5.' ■-',■- ,■■.■■::, 

^■physical'Tdea of ;/.'' ■^'^ 

//legal 'idea -of '/.../-'^ 

legal consequences of . .. ... 

corporal contact not necessary to ... 

of landi how acquired ... 


Paqe. 


13 

101 


155 

179 

160 

168 

169 

169 

170 

171 
276 

18 

178 

178 

196 


18 

215 


i,5 

46 

46 

46 

47 





POSSESSION— (C'o7jft’rtw54 

„ how retaiaed ..^r ... 

„ how lost 

r m ... 

transfer of, by change of miad 
how change- of mind ascertained 
through representative 
„ „ „ is real.. 

„ „ condition necessary for 

of infants and lunatics 
derivative 

in what cases this is constituted 
.of hirer, pledgee, and tenant 
only one person in, at a time 
of co-owners 

restoration to, suit for, under Specific Belief 
Act, s. 9 

Criminal Court’s power to restore to or retain in 
of land by servants, poor relations, &c., posses* 
sion of owner ... 


one tenant-in- common may sue his co*tenant in 
common for disturbance of ... 

evidence of disturbance of ... 


of key, not evidence of possession of building ■... 
to make joint possession exclusive is distur- 
bance of ... 

entry of name in Government books and pay- 
ment of assessment, evidence of possession ... 

evidence of ... ... 

Mamlatdar’s power to declare " plaintiff entitled 


or to award him separatS ... ... 

one dispossessed by defendant in execution of 
decree against third party cannot sue under 
‘ the Mamlatda ... 103, 

remedy of person compelled tb give up, under 
:lhis Act '' '■ 


Page. 

tl 

47 
: 48 

48 
48 
48 

48 

49 

49 

50 
60 
50 

50 
60 

287 

287 

51 

52 
51, 52 

52 

52 

. , ;55 

55 

53 
53 


',•229 
■240 



j^mx. 


W^BES^lOX—iConthmei). 

to be given or maintained without prejudice to 
parties’ rights, s. 22 
ia primd facie prooi of title... 

Mamlatdar’s decision is not conclusive evidence 
of ••• 

PREAMBLE— 
of tJiis Act 

intention as stated in 

PREMISES— 

includes houses 
inspection of ... 

PRESUM PTIOJr— 

in case of dispute as to possession of jungles ... 
as to use of water 
PROBATE— 

not necessary to bring a suit under this Act ... 

PUBLIC SERVANT— 

voluntarily obstructing, when executing decree... 

RECOGNISED AGENT— 
party includes his, s. 3 

who is *** 

BEGISTRATION— 

documents requiring, but not registered ore in-' 
admissible in evidence ... 

BE-KEA.'Rl'XQ— See Plmniif, Defendant, 

form of notice of ••• *** 

REJECTIONOFPLAINT— 

is hearing and final decision... 

REGULATION— 

II. of 1827, 8. 5. a 2 
NIV. of 182T, 0. ••• 

"^'XYIL of 1827, C. VIXI., , 

■^■••,:.Y.:of 1830.': . ..*** 


Pagb, 


240 
. 266 


65, 166 


18 
26/ S7 


264 , 265 
2, 






304 INI)EX. 


Page. 

KEMUNERA'TION'— See JPw*. 

of serving offioera ... ... 178 

REPEAL— 

of Acfe, 8. 2 ... ... 10 

effect of ... ... 10 

REPRESENTATIVE— See H«r<. 

possession through ... ... 48 

„ is real ... ... 48 

of party ... ... 165, 193 

EES JUDICATA— 

rejection of plaint under s. 18 operates as ... 257 

RESOLUTIONS— 


of Government nob binding upon Mamlatdar ... 231 

REVISION— See High Cowl. 

EEVENUECOURTS— 

contemplated by Regulation... ... 5 

ROADS— 

injunction to restrain person from obstructing 
use of, 8. 5 ... ... *0 

SALE ^ — Atiaehment and iah. 

BEPARATEPOSSESSION— 

Mamlatdar’s power to award... ••• 55 

SIRDAR— ■ 

suit by or against ... ... 57 

STATUTES— 

24 and 25, Vic. c, 104, s. 115 ... 261, 265 

SUBISTENCE ALLOW ANGE. 

to witnesses, rules as to ... 175 

SUBBTITTrriON— See flefr. 

STJPEICIENT CAUSE— See Cau*8. 

SUMMONS— , 


to witnesses, a. 15 ... — 173 

to be in writing in duplicate, ... ■ 174 

seftvice of , ... ... 174 

SUPERINTEND ANGE— See HiffX Court. 

TABDL AR ■ AHABYSlS— ■ 

. ■ otS.'S ' '55 

of water ... ... 63 
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Paqb. 

95 

TENANOY— See Mamlatdar. 

cause of action in case of, s. 5 

... 81. IIS. 157 

may be determined by due notice if so agreed 
in the rent-note 

113 

TENANCY — See Notice to quit, 
what is — 


115 

nature of... 

■ «» 

116 

at will — 


116 

from year to year ... 

• •• 

IIT 

for a fixed term 

• •• 

120 

by sufferance ... 

« « « 

121 

perpetual... ... 

• *« 

122 

sub-lease... ... 


126 

determination of ... 


126 

TITLE- 

Mamlatdar cannot inquire into 


21S 

evidence of, in case of jungle, may bo reaorted to 

56 

possession, pj-i7nd /(»«e proof of 


266 

TKANSFER— 

of possession by change of mind 


48 

how change of mind ascertained 


48 

TRANSFE R OP PROPERTY AOT— Sea 

of ms 

TREES— 

definition of 

ActJV 

58 

overhanging neighbour’s land 


59 

TRESPASS— ■ 

ab initio .. . 


52, 105 

evidence of possession, to maintain 

. '.'.iv 

62 

. «TfeESPASSER— V 

if dispossessed cannot sue for possession 

■■■ 

108 

UNAVOIDABLE CIROUMSTANOE 

whatls.;' ••• •••■■ ■ 

178, 1§3 

USE — See Injunction, 

of water, power to restore, s. S 


30 



SQ8 INDEX. 

VEKIFICATION— 


Paoe. 

of plaint, 8.^ 10 

« • • 

168 

■where plaintiff cannot write, s. 1 1 


169 

punishment for false, S, 25 ... 


276 

WAIVER— . 

of a forfeiture ... 

••• 

138 

what amounts to a -waiver generally 


128 

by distress, receipt of rent, or other acts 

... 

128 

lessor must know of the forfeiture 

... 

138 

of notice to quit 

... 

138 

WATEE — See Presumption, 

surface 

... 

63 

( 1 ) flowing ... 


64 

( 1 ) in defined channel 

... 

64 

( 2 ) in undefined channel 

... 

64 

(2) still 


64 

subterranean 


64 

( 1 ) flowing • 

... 

64 

( 1 ) in defined channel 


64 

( 3 } in undefined channel 

. . . 

64 

(2) still 

• • » 

64 

watercourse defined 


64 

pure or polluted ... 

••• 

64 

spring of ... . 


64 

stream of 

... 

6* 

(1) natural 

... 

64 

( 2 ) artificial ... 

a * . 

' 64 

pool of ... 

..•a 

64 

pond 


65 

natural rights and duties of riparian owners 

65 

right to, in its natural quantity 

... 

68 

ji ,i !i It quality 


69 

percolating water and water having no 

defined 


course ... 


71 

remedy for the infringement of rights of 

water... 


acquired rights of water and the easement of water- 


course 

a .* 

7S 

acquisition of easements : 


■ ; ^ 75 
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WATER — (Continued). 

particular easements of water 
extinguishment of easements of water 
power to restore use of, s. 5 
injunction to restrain person from obstructing 
use of, B. 5 
WAT— 

injunction restraining person from obstructing 
use of, s, 6 ... 

right of, how acquired ... 
another, offered by servient owner 
right of, at certain times 
of necessity . 

right of, by sufferance ... ••• 

right of, evidence of ... 

right of, under contract 

use of, limited to season of year 

over wasteland 

another, to road or premises... 

nature of right of .1. 

private — ••• ... 

constant use of 

substitution of new 

relinquishment of 

customary, to fields ... 

WELLS— 

meaning of 

WITHDRAWAL— 
of suit, s. 16 

WITNESS— 

attendance of, s. 15 ... •• 

procedure for procuring attendance of •• 

rules regarding subsistence allowance to 

WRITTEN STATEMENT— ^ 

Act does not require defendant tp put in 
court-fee for 


Ease. 

78 

79 
30 

30 


30 

144 

144 

144 

145 
145 
145 

145 
145' 

146 
146 
146 

146 

147 
147 
147 
147 

92 

179 


173 

173 

173 


197 

197 ^ 



